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Workers’ Comp Legislation—What’s Moving, What’s Not

As we approach the middle of the 2005 legislative session, many of those bills that were introduced in the beginning of the session relating to workers’ compensation have been amended, failed passage in committee, or were not heard in committee and are now two-year bills.  The following is a look at what’s moving and what’s not:

AB 82 (Calderon): Adds a new article to the Labor Code regulating group self-insurance. Membership open to two or more employers engaged in the same trade or business as currently defined in the Insurance Code, or employers engaged in related businesses within an industry.  Requires founding members’ net income to equal $5 million and net worth to equal $500,000.  New members would not be required to submit independently audited financial statements. Requires initial security deposit equal to the prior 3 years of incurred losses, subject to a minimum amount. Authorizes Director to increase the deposit amount. Requires group to maintain “effective” injury and illness prevention program. Establishes a security fund for self-insured groups separate from the security fund for individual self-insureds.  

Status: Assembly Insurance Committee.  Two-year bill. 

AB 191 (Vargas): Provides coverage for Longshore and Harbors Workers insurance under the California Insurance Guarantee Association. Expands the workers’ comp account in the guaranty fund to include USL&H claims for all injuries on or after January 1, 2003, if the policy was issued to an employer located in the state of California.  Assesses USL&H policies retroactively. 

Status: Assembly Appropriations Committee.

AB 227 (Daucher): Would make an employee receiving temporary total disability, temporary permanent disability or medical benefits ineligible if he leaves the state for more than 2 weeks without written employer authorization. Provides that the employer or WCAB can reinstate benefits if the employee returns to California.

Status: Assembly Insurance Committee. Two-year bill.

AB 229 (Tran): Changes trigger for provision of medical care from date of knowledge of injury to one working day of receiving notice or knowledge of injury. Requires the employer to notify the employee of the right to be treated by his or her predesignated treating physician. Authorizes treatment by such a specialist if the treatment is preapproved by the employer or the insurer. 

Status: Assembly Insurance Committee. Two-year bill.

AB 427 (La Malfa): Sets the average weekly earnings to be the weekly amount that the inmate actually made from lawful employment prior to incarceration, whichever is less, for the purpose of determining temporary disability benefits for local inmates.  

Status: Assembly Appropriations Committee.

AB 510 (Richman): Beefs up enforcement of compulsory insurance requirements by requiring the Labor Commissioner to establish a proof-of-coverage program.  Creates a task force comprised of the Labor Commissioner, Insurance Commissioner, Workers’ Compensation Insurance Rating Bureau, Commission on Health Safety Workers’ Compensation and other stakeholders to improve identification of illegally uninsured employers.

Status: Failed passage in Assembly Labor & Employment Committee.  Reconsideration granted. Two-year bill. 

AB 514 (Richman): Caps indemnity benefits for public employees receiving disability retirement benefits so that the combination of workers’ compensation indemnity and disability retirement does not exceed an employee’s pre-injury net earnings.

Status: Assembly Insurance Committee. Two-year bill.

AB 516 (Yee): Extends laws prohibiting, with some exceptions, physicians from making referrals to labs and radiologic facilities in which they have a financial interest.  Makes it applicable to referrals to MRI and CAT scan, facilities unless the referral is made by a radiologic group practice or radiologic office of one or more practitioners.

Status: Assembly Business & Professions Committee. Two-year bill.

AB 521 (Runner): Repeals the employer assessment to fund the investigation and prosecution of workers' compensation fraud.

Status: Assembly Appropriations Committee.
AB 613 (Mountjoy): Limits compensability for cumulative injuries by requiring work to be the predominant cause.

Status: Assembly Insurance Committee.  Two-year bill. 

AB 642 (Negrete McLeod): Creates a presumption of work-relatedness on behalf of workers who are required to be vaccinated against blood-borne pathogens and biochemical substances. 

Status: Assembly Appropriations Committee—placed on Suspense file. 

AB 681 (Vargas): Freezes physician fees until 2008 and delays for 2 years, until January 1, 2008, adoption of a new physician fee schedule.

Status: Assembly Appropriations Committee.

AB 757 (Chan): As amended April 14th, effective July 2006, prohibits a contracting agent from selling, leasing, assigning, transferring, or conveying its list of contracting health providers and their contracted rates unless certain conditions are met, including having a direct contract with the provider that meets specified criteria, obtaining affirmative written consent from the provider, and making certain disclosures. Revises the requirements that a payor claiming eligibility to a contracted rate must meet, and would provide that a payor’s determination of entitlement to pay a contract rate is refuted if a provider supplies specified documentation. Makes other related changes.

Status: Assembly Appropriations Committee.

AB 805 (Chu): As amended March 29th, requires the Occupational Safety & Health Standards Board to adopt, by December 1, 2006, an effective standard to prevent heat illness recommended by Cal-OSHA.  Among other things, requires the standard to provide for immediate, appropriate medical treatment and to evaluate and take steps to prevent heat illness.  Requires the standard to include a non-mandatory appendix.

Status: Assembly Appropriations Committee—placed on Suspense file. 

AB 815 (Lieber/Chan): Establishes deadlines for adoption of new standards regarding exposure to toxic substances after the Occupational Safety & Health Standards Board (OSHSB) receives a recommendation from the repository that is jointly maintained by the Department of Industrial Relations and the Department of Health Services.  Requires the OSHSB to defer to the repository’s scientific expertise regarding safe exposure levels.  Imposes related new duties on the repository. 

Status: Assembly Appropriations Committee—placed on the Suspense file. 

AB 816 (Lieber/Chan): If requested by the Department of Health Services, requires chemical manufacturers, suppliers, distributors and importers to provide the respository the names and addresses of their customers who have purchased specified chemicals or commercial products containing those chemicals, and would deem this information to be a trade secret. 

Status: Assembly Floor.

AB 817 (Matthews): Authorizes California Insurance Guaranty Association’s (CIGA) to share specified information with the Self-Insurers Security Fund (SISF).

Status: Assembly Floor.

AB 871 (Keene): Substantially revises health care organization (HCO) regulation, making it more like a medical provider network (MPN).  Among other things, eliminates employee enrollment requirement and right to opt-out, eliminates fees paid by HCOs to cover the cost of regulation and eliminates restrictions on charges for services and limits data reporting requirements to those that may be imposed on MPNs. Allows employee who opts-out of the HCO after 90 or 180 days free choice of physician.  Also allows free choice of physician if the employer terminates its contract with the HCO.

Status: Assembly Appropriations Committee.

AB 881 (Emmerson): As amended May 3rd, requires insurers who issue workers’ compensation policies to contractors holding C-39 licenses to perform annual audits of these policyholders, as specified, and would allow them to recoup the cost of these audits through a policy surcharge.

Status: Assembly Appropriations Committee.

AB 935 (Koretz): Creates a new exemption from the Official Medical Fee Schedule (OMFS) for inpatient diagnosis and treatment of burns. 

Status: Assembly Appropriations Committee—placed on Suspense file.

AB 1000 (Runner): Prohibits an insurer from issuing a policy to a roofer with no employees and less than $15,000 payroll.  Requires annual payroll audits the cost of which will be covered by a policyholder surcharge.  Requires the Insurance Commissioner, through the Workers’ Compensation Insurance Rating Bureau (WCIRB), to prepare an annual report on the roofing industry.  Sunsets January 1, 2011. 

Status: Not heard. Two year bill. 

AB 1183 (Vargas): Transfers provisions relating to workers’ comp fraud from the Insurance Code to the Penal Code. 

Status: Assembly Public Safety Committee. Two-year bill.

AB 1226 (Yee): As amended April 28th, requires that on or before December 1, 2005, the Commission on Health and Safety and Workers’ Compensation, in consultation with the Department of Industrial Relations, provide a report to the Legislature that evaluates the extent to which Medi-Cal payments may be covering medical treatment costs that are the responsibility of the workers’ compensation system.

Status: Assembly Insurance Committee. Two-year bill.

AB 1331 (Umberg): Exempts public safety officers from a provision of SB 899 requiring every medical report to address the issue of apportionment where the injury is one of those to which a presumption of work-relatedness attaches.

Status: Assembly Appropriations Committee—placed on Suspense file.

AB 1345 (Richman): Limits the amount of wages payable during the leave of absence by defining the salary to be replaced to be net rather than gross wages.

Status: Failed passage in Assembly Insurance Committee.  Reconsideration granted. Two-year bill.

AB 1549 (Koretz): Permits acupuncturists to be appointed as qualified medical evaluators and expands the types of the medical professions who may be appointed as independent medical reviewers to anyone included in the definition of physician. 

Status: Assembly Insurance Committee.  Two-year bill. 

AB 1572 (Dymally): As amended April 18th, authorizes a physician treating a patient who may be suffering from a job-related injury to refer that patient to the qualified diagnostic radiologist whom the physician believes can best perform the diagnostic radiological services needed to allow for coverage determination or treatment decisions regarding his or her patient. Prohibits any person other than a qualified diagnostic radiologist from billing for diagnostic imaging procedures provided to workers seeking or obtaining care under the workers’ compensation system.

Status: Assembly Insurance Committee. Two-year bill.

AB 1709 (Wyland): Requires that workplace posters and regulations be written in plain language so that employers and employees can easily understand them.

Status: Failed passage in Assembly Labor & Employment Committee. Reconsideration granted. Two-year bill.

AB 1737 (Committee on Insurance): Amendments to sections of the Labor Code dealing with the Workers’ Compensation Revolving Fund, medical-legal exams and the medical fee schedule.

Status: Assembly Floor.

AB 1761 (Committee on Insurance): Adds a new section to the Insurance Code to prevent security for payment of claims under a deductible agreement from becoming part of the estate of an insolvent insurer and instead preserve it for payment of claims.  Requires the liquidator to pay the claims if they are not covered by California Insurance Guaranty Association (CIGA) and the policyholder is unwilling to assume the responsibility and, if the collateral is exhausted, provides that the remaining claims are claims against the insurer’s estate.  Allows for equitable allocation among claimants if funds are insufficient, which for the first time would put a limit on the amount workers’ comp claimants would receive in the event of an insolvency.  Numerous related provisions, including provisions to allow a policyholder to continue funding its own claims within the deductible.

Status: Assembly Floor

SB 46 (Alarcon): Among other things, repeals the competitive rating law, replacing it with a quasi-public utility approach to rate regulation and at the same time reducing the role of the Insurance Commissioner.  Creates a Commission on Workers’ Comp Rate Regulation in the Department of Industrial Relations composed of the Insurance Commissioner, the Governor, and the Attorney General or their representatives, plus a staff including a public advocate and the policyholder ombudsman.  Authorizes commission appoints rating organization and regulates rates.

Status: Senate Appropriations Committee—placed on Suspense file. 

SB 177 (Poochigian): Adds the state of California to the list of employers who are authorized to enter collective bargaining agreements covering various aspects of the workers’ compensation program with their unionized employees.

Status: Senate Labor & Industrial Relations. Two-year bill.

SB 178 (Poochigian): Adds a new article to the Labor Code regulating group self-insurance. Creates a Group Self-Insurance Security Fund separate from the current fund for self-insurers.  Expands authority of the Director of Industrial Relations to obtain information in the event a group is unable to pay claims.  Currently, the director may obtain information from excess insurers.  The bill requires reinsurers to turn over information as well.  Establishes minimum financial requirements for initial members of the group.  Establishes homogeneity requirements for group members.  Other related provisions.

Status: Senate Labor & Industrial Relations. Two-year bill.

SB 179 (Poochigian): Transfers Workers’ Compensation Fraud Bureau functions from the Department of Insurance to the Attorney General.

Status: Senate Labor & Industrial Relations. Two-year bill.

SB 292 (Speier): Implements a reimbursement rate formula for drugs not found to be in the Medi-Cal database, which includes repackaged drugs that are dispensed by a pharmacy, practitioner or other entity.  The formula would cap the reimbursement at 100% of the average wholesale price (AWP) of the underlying ingredient, plus the dispensing fee allowed by Medi-Cal.  The current Medi-Cal reimbursement rate is capped at 83% of the average wholesale price, therefore this bill would allow for an additional 17% markup on repackaged drugs.  However, according to reports the committee received, this additional markup may be appropriate to defray the additional costs that pharmacies, practitioners and other entities may incur for repackaging drugs and is still considered to be much less than is currently being charged for repackaged drugs without any reference to the underlying ingredient.

Status: Senate Appropriations Committee.

SB 331 (Cedillo): Carves out pharmaceuticals dispensed anywhere outside a hospital and requires reimbursement to be at least equal to the average wholesale price plus a $7.25 dispensing fee for both brand name and generic drugs.  Repeals existing law tying reimbursement to the Medi-Cal fee schedule and authorizing the Administrative Director to establish maximum fees for drugs which are not on the Medi-Cal schedule.

Status: Senate Labor & Industrial Relations. Two-year bill.

SB 406 (Dutton): Requires the CHSWC to report on the feasibility of collecting and providing cumulative statewide public agency data regarding medical and indemnity costs and payments made by the state and employers that are self-insured.

Status: Senate Appropriations Committee.

SB 510 (Hollingsworth): As amended April 28th, requires the Workers’ Compensation Insurance Rating Bureau to study motorcycle and specialty vehicle dealerships with the purpose of developing a rating system that integrates these dealerships into the current workers’ compensation classifications applicable to automotive dealerships.

Status: Senate Labor & Industrial Relations. Two-year bill.

SB 538 (Kuehl): Strengthens regulation of medical provider networks by requiring them to demonstrate the organization and administrative capacity to provide services to injured workers, requiring them to establish quality assurance committees, specifying network composition requirements and requiring recertification every three years.

Status: Senate Appropriations Committee—placed on Suspense file.

SB 639 (Alarcon): Requires the classification system to “take account of the numbers of employees in specifically defined occupational categories” and prohibits classification of an employer based solely on the employer’s industry.  Would change the experience rating plan to a frequency only plan.

Status: Senate Labor & Industrial Relations. Two-year bill.

AB 697 (Soto): Adds Public Employees Retirement System (PERS) to the growing list of state agencies authorized to request information from workers’ comp insurers and self-insured employers.

Status: Senate Floor. 

SB 706 (Ortiz): Where the Insurance Commissioner (IC) or District Attorney (DA) decide not to file suit, requires parties bringing an action to serve both the Commissioner and local DA with any settlement of the action and provides that no such settlement is binding and enforceable for 25 days after it has been served on the Commissioner.  Gives the Commissioner who has proceeded with an action the right to collect reasonable attorney fees and costs.  Requires the Commissioner to assign attorneys employed by the Department of Insurance and supervised by the Department’s General Counsel to advise the Fraud Division, instead of appointing full-time attorneys to the Fraud Division.

Status: Senate Appropriations Committee.

SB 916 (Speier): Declares that it is against public policy to allow retirees in defined benefit plans to collect retirement and workers’ comp benefits that together provide more income than if the employee had not retired.  Requires indemnity benefits to be suspended if an employee’s retirement benefit is greater than 90% of final compensation and requires benefits to be reduced if combined retirement and workers’ comp indemnity benefits would exceed 90% of final compensation.  Provides for reinstatement of benefits if retirement or combined retirement and workers’ comp benefits fall below the 90% limit.  Requires defined benefit retirement plan administrators to provide information to the workers’ comp insurer when retirement benefits commence.

Status: Failed passage in the Senate Labor & Industrial Relations Committee. Reconsideration granted. Two-year bill. 

SB 1023 (Dunn): As amended April 18th, If an employee is required to go to the appropriate court to enforce an award of a workers’ compensation administrative law judge or the appeals board, this bill would require there to be an additional award of $2,000 paid to the employee. If the employee is required to go to the appropriate court to enforce any prior order of that court in the same matter, the bill would require there to be an additional award of $5,000 paid to the employee.

Status: Senate Floor. 

SB 1105 (Committee on Insurance): Expands the Insurance Commissioner’s obligation to pursue workers’ compensation fraud to include chiropractors and adds the chiropractic licensing board to the list of agencies authorized to request information from insurers.

Status: Passed Senate. To Assembly Desk. 
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