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SB 938 Gutted in Senate Banking, Finance & Insurance Committee

The Senate Banking, Finance and Insurance Committee issued a stinging rebuke to Insurance Commissioner John Garamendi on Wednesday of this week, rejecting in its entirety his proposal to enact new fiduciary duties on brokers and agents.  


SB 938 (Dunn) would have imposed fiduciary duties and a series of unprecedented new affirmative obligations on insurance brokers and agents in shopping for insurance on behalf of their clients.  But before Garamendi could even speak in favor of his proposal, Senator Jackie Speier, committee chairwoman, announced that the Senate sponsor, Senator Dunn, had agreed to committee staff recommendations to gut the bill and replace it with new disclosure obligations. Even with the amendments, the bill was rejected 2-5. 

Insurance brokers and agents and their clients and their employees flooded committee members with over 2,300 letters in opposition to the Garamendi proposal.  Speier’s office alone reported over 700 calls on the day before the hearing urging a “no” vote.  A contingent of agents and brokers from committee member’s districts visited legislators before the hearing and filled the hearing room reinforcing the importance of this issue to the producer community. 


It was clear that the original bill did not have the votes due to the outstanding grassroots and communications efforts displayed by agents and brokers throughout the state.  The committee’s decision to stop this bill after it had been substantially amended sent a very strong message to the Commissioner that he had not made a convincing argument that there was a serious problem with the steering of insurance business by mainstream agents and brokers.  

Committee staff rejected the bill as creating impossible standards for compliance.  Instead, the committee recommended a specific disclosure form that would require a producer to inform the customer in what capacity they are acting (agent or broker); set forth types of compensation that the producer would qualify for in each capacity; and mandate disclosure of quotes the producer actually obtained.  The amended disclosure bill would have applied to all producers on commercial policies of insurance. SB 938 was given reconsideration by the committee and, unless it receives a rule waiver, will become a two-year bill.  

Still pending is a new set of amended regulations by the Department of Insurance that would require brokers and agents to make significant new disclosures regarding compensation. Public comment is due on these amendments on May 2nd and the CDI is hosting a workshop in May. 


Andrea Hoch Confirmed by Senate 

The appointment of Andrea Hoch as Administrative Director of the state Division of Workers' Compensation (DWC) was approved by the full Senate Thursday after being confirmed by the Senate Rules Committee by a 3-2 vote on Wednesday.

The deciding vote was cast by committee Chairman and Senate President Pro Tem Don Perata (D-Oakland), who broke with two fellow Democrats after 4 1/2 hours of emotional testimony from employers, nonprofit organization executives and injured workers. Before casting his vote, Perata said that he and Assembly Speaker Fabian Nunez (D-Los Angeles) had extracted a commitment from Governor Schwarzenegger last week that he would be open to looking at data showing that workers were being shortchanged by the new regulations. 

Labor officials and applicant’s attorneys accused Perata of selling out.  Labor and attorney representatives provided testimony before the committee, hoping to block the confirmation of Hoch, contending that new regulations approved by Hoch violated a deal struck last year between the Governor and Democratic legislative leaders that was crucial in getting the workers' compensation overhaul passed.

Business groups lined up to testify for Hoch praising her administrative skills and ability to meet tight deadlines for issuing the complex regulations required to make the workers' comp bill function.

Broad Data Broker Legislation Stripped to Intent Language

SB 550 (Speier), a bill that initially would grant consumers the right to access and make corrections to any report maintained by data brokers, has been stripped down to intent language in an effort to move the bill.  

As introduced, SB 550 would have defined “data broker” as any person who significantly engages in the business of collecting, assembling, processing or maintaining personally identifiable information for the purpose of providing that information to a third party for monetary fees or dues.  This broad definition would have included everyone from ChoicePoint and LexisNexis, to title insurance companies, public records databanks and more. 

In addition, SB 550 would have authorized a California resident to request that his or her personally identifiable information, as defined, be excluded from any report prepared by a data broker, and would require a data broker to inform that resident every time the broker issues a report containing that information. The bill would further require every data broker to allow every California resident the right to obtain disclosure of all personally identifiable information pertaining to that individual held by the broker, and to be informed of the identity of each person or entity that procures that information from the broker.

A coalition led by the California Chamber of Commerce was strongly opposed to the bill and engaged in several meetings with the author and members of the Senate Judiciary Committee and its staff members.  Senator Dunn, Chairman of the Senate Judiciary Committee, agreed that there were several problems with the bill as drafted and requested the committee staff to draft amendments in an attempt to tighten the language up.  

SB 550 was heard in the Senate Judiciary Committee on April 26th.  Senator Speier agreed to take all of the amendments proposed by the committee staff; however, Senator Dunn requested that the bill be put over until the next week so that Senator Speier and the committee staff could continue working on the bill.  

After members of the coalition met with Senator Speier and committee staff on Wednesday, it was announced that the Senator would strip all of the current language and make SB 550 an intent bill for now.  This will allow the bill to be voted upon in the Senate Judiciary Committee this coming week.  As such, it is anticipated that further negotiations will likely take place between the coalition members and Senator Speier as the bill moves forward.   

Legislative Action:

The Assembly Insurance Committee heard the following bills this week:

AB 191 (Vargas): Provides coverage for Longshore and Harbors Workers Insurance under the California Insurance Guarantee Association. 

Vote: 7-3

AB 243 (Vargas): Increases issuance and renewal fees for viatical licensees.

Vote: 8-2

AB 681 (Vargas): Provides that the existing official medical fee schedule rates for physician services for workers’ compensation remain in effect until January 1, 2010.

Vote: 6-3

AB 729 (Koretz): Proposes eight to nine changes to statutes governing productions agencies.  Allows the CDI to issue a citation to producers for a fine not to exceed $1,000 for minor violations.  Expands the reporting of justified complaints on the CDI website to producer agencies.  Specifies penalties on license examinations. Requires a production agency, which is applying to DOI to be licensed as a LLC, to submit a certification of coverage in a prescribed form to the Commissioner . Requires a production agency that is licensed as a LLC, to include, in a liability insurance policy, a provision that the policy cannot be nonrenewed, canceled or terminated, without providing written notice to the commissioner within 10 days. Stipulates that, if a liability insurance policy contains a deductible, then each member or partner of a LLC  shall guarantee payment of any portion of the deductible amount that is less than or equal to the specified minimum security amount.

Vote: 7-3

AB 778 (Mullin): Prohibits an auto insurance policy from being issued, amended or renewed if it excludes coverage for the operation of an insured motor vehicle used for in-home supportive services (IHSS) for a specified number of miles; prohibits the adverse rating or cancellation by an insurer on the same basis. 

Vote: 7-3

AB 871 (Keene): Amends the statutes governing the operation of health care organizations (HCO) to conform the provisions to the statutes governing medical provider networks.

Vote: 9-1

AB 881 (Emmerson): Requires all roofers to have workers' compensation insurance, authorizes the registrar to remove the roofing classification from a contractor license for failure to maintain workers' compensation insurance, and prohibits insurers from issuing workers' compensation policies to roofers with a payroll of less than $15,000, during a 5-year trial period. 

Vote: 10-0

AB 1043 (Harman): Clarifies insurer, agent, and broker duties when refunding an unearned premium to an insured.

Vote: 10-0

AB 1183 (Vargas): Updates provisions in the Insurance Code to accurately reflect the current organizational structure of the Department of Insurance (DOI); makes permanent fees imposed on insurers that are used to fund consumer functions, DOI's Fraud Division, 

and the Organized Automobile Fraud Activity Interdiction Program; and authorizes DOI's Fraud Division to use individually identifiable information for purposes of carrying out its duties, including pursuit of probably worker’s compensation fraud.

Vote: 6-3

AB 1661 (Horton): Generally revises and recasts the provisions of law regulating financial guaranty insurance to allow the use of alternative collateral. 

Vote: 10-0

The Senate Banking, Finance & Insurance Committee heard the following bills this week:

SB 98 (Murray): Would allow a policyholder to receive a reduced auto insurance premium if the policyholder agreed to have his or her insured vehicle repaired at one of three auto body shops specifically recommended by the insurer, and would allow a policy to contain a condition that if the insurer and a shop cannot agree on repair costs, the insurer could obtain cost estimates from at least two other shops and only be liable for the higher of the quotes presented.

Vote: 7-1

SB 150 (Escutia): Would generally require that an insurer always explain to an applicant, policyholder or individual proposed for coverage by a policy of automobile, homeowners' or other insurance sold to individuals why the person was not underwritten for insurance; would prohibit the use of information about past claims history unless it includes specified detailed information; and would require that insurers and agents provide detailed information to insurance-support organizations such as the for-profit C.L.U.E. or A-Plus databases.

Vote: 6-4

SB 518 (Kehoe): Requires provision of a free copy of an insurance policy within 21 days of a request by a consumer, would grant 24 months of additional living expense (ALE) coverage after a state of emergency, would extend the statute of limitations under a homeowners' policy to 24 months, and would make various changes to the statutes governing public adjusters. 

Vote: 6-4

SB 603 (Ortiz): Would prohibit an insurer from using credit ratings, credit reports, credit scoring models, or credit information to underwrite, classify, or rate automobile or homeowners' insurance policies or to nonrenew, cancel, or refuse to issue these policies and would prescribe the penalties for violations of these rules.

Vote: 6-4

SB 728 (Escutia): Would establish application requirements and procedures for obtaining and renewing a certificate of registration as a title solicitor, prohibit a person from marketing, offering, soliciting, negotiating, or selling title insurance in California unless that person holds a valid certificate of registration as a title solicitor and would authorize the Insurance Commissioner (IC) to adopt rules and regulations as necessary to administer the title solicitor registration program.  Provides that these provisions would not become law until the Commissioner completes regulations defining standards relative to illegal rebating. 

Vote: 7-4

The Senate Labor & Industrial Relations Committee heard the following bills this week:

SB 292 (Speier): Would limit access to personal information contained in records which are maintained by the division. Clarifies that only persons who can prove immunity from prosecution for contempt under Section 1070 of the Evidence Code, which relates to journalists, shall have access to a claimant's residential address or any part thereof.  This bill would also implement a reimbursement rate formula for drugs not found to be in the Medi-Cal database, which includes repackaged drugs that are dispensed by a pharmacy, practitioner or other entity.  The formula would cap the  reimbursement at 100% of the average  wholesale price of the underlying ingredient, plus the dispensing fee allowed by Medi-Cal.  The current Medi-Cal reimbursement rate is capped at 83% of the average wholesale price, therefore this bill would allow for an additional 17% markup on repackaged drugs.

Vote: 8-0

SB 406 (Dutton): Requires the Commission on Health and Safety and Workers' Compensation to prepare a report to the Legislature regarding the feasibility of collecting and providing statewide public agency data on medical and indemnity payments (workers' compensation benefit payments) made by public entities and by employers that are self-insured.

Vote: 8-0

SB 916 (Speier): Would find and declare that it is not the intent of the law to allow workers' compensation indemnity payments, when combined with the pension payments from a defined benefit retirement plan, to cause the income of a retired employee to exceed the income the employee would have received had he or she not retired.

Vote: Failed 3-5.  Reconsideration granted.

SB 1023 (Dunn): Specifies that an injured worker who is required to go to the appropriate court to enforce an award of a workers' compensation administrative law judge or the WCAB would receive an additional award of $2000.  The bill would further specify that if the employee is forced to go to court a second time on the same matter the employee would receive an additional $5000.

Vote: 5-1
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