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SB 938 Scheduled to be Heard in Senate Banking, Finance & Insurance on April 27

SB 938 is now scheduled to be heard in the Senate Banking, Insurance and Financial Institutions Committee, Wednesday, April 27.  As now amended, the bill would codify many of the fiduciary standards that the Commissioner first endorsed last October in his failed regulatory proposal.  

Specifically, SB 938 would:

· Codify common law duties of reasonable care.  Current case law requires a broker-agent to use reasonable care in performing services on behalf of a client. SB 938 would codify and expand upon this common law duty, in part by adding an ill-defined requirement against putting one’s financial interest ahead of the client’s. 


· Require broker-agents who charge fees to ascertain their clients’ needs and advise of available options. Whenever a fee is charged, SB 938 would require licensees to ask about the needs and desires of the client regarding price, coverage, and the quality of the insurer based on its financial strength and its customer service. Broker-agents would have to advise the client of alternatives available that meet the client’s needs. 


· Require broker-agents to obtain the best available coverage.  SB 938 would require broker-agents to obtain insurance coverage that best fulfills all of the client’s expectations with respect to coverage, price, solvency and service. Broker-agents would be required to seek quotes from any insurer that the broker knows or believes might meet the client’s needs or desires better than other insurers. 


· Requires broker-agents to disclose quotes. SB 938 would require broker-agents to disclose all quotes obtained on the client’s behalf, including the name of each insurer, premium amount and other material facts that should reasonably be known to the broker-agent. 


· Give the Insurance Commissioner power to cap or eliminate broker fees. SB 938 would mandate that broker fees be comparable and proportional, i.e. they must be commensurate with the services provided and the same as fees charged other clients for similar services. SB 938 also would give the Insurance Commissioner power to regulate fees. 


· Prohibit agents from charging fees.  SB 938 would attempt to codify the Insurance Commissioner’s flawed interpretation of case law dealing with defacto agency. 


· Give the Insurance Commissioner broad new rulemaking authority.  SB 938 would expressly authorize the Insurance Commissioner to implement these new legal duties.

Expect agents and brokers from throughout the state to attend the hearing in opposition.   Letters from producers numbering in the hundreds have begun flooding the Capitol with many more likely to hit next week.  

Andrea Hoch Confirmation Scheduled for April 27th 

The confirmation hearing for Andrea Hoch, Gov. Arnold Schwarzenegger’s nomination for Director of the California Division of Workers’ Compensation (DWC), is finally scheduled for April 27– two months after her original appearance before the Senate Rules Committee and a year after Schwarzenegger nominated her. 

 
The 11th-hour proceeding comes just days before the constitutional deadline for Hoch to either be confirmed in her job as administrative director or step down. 

The hearing before the Democrat-dominated committee is expected to be controversial to say the least. 

Reportedly, witnesses will likely include several current and former legislative leaders – including former Senate Leader John Burton, D-San Francisco and Assembly Speaker Fabian Nunez, D-Los Angeles, both in opposition – as well as a parade of witnesses representing organized labor, the applicants’ bar, employer groups and injured workers. 

Employer groups have responded in support of Ms. Hoch.  The campaign consists of assembling a coalition of employer groups, organizing media support and grassroots effort to support the Director. 


Governor, Speaker Battle Over Budget and Workers’ Compensation 

On the anniversary of the enactment of SB 899 (Poochigian), the comprehensive workers’ compensation reform bill, more than 500 union leaders and injured workers held a rally at the Capitol to protest against the Governor’s interpretation of the permanent disability regulations and the confirmation of Andrea Hoch as the Administrative Director of the DWC. 

Several Democratic lawmakers spoke at the rally, including Assembly Speaker Fabian Nuñez (D-Los Angeles).  Nuñez told protesters, “Democrats would have never signed on to a deal that puts injured workers in harm’s way,” then threatened to hold up budget talks unless the Schwarzenegger Administration reworks the regulations to carry out last year’s reform legislation.  

Republicans and business leaders dismissed the Speaker’s threat and pointed out that rewriting the regulations or removing Andrea Hoch would only slow the progress already made.  In addition, Republicans noted the significant results of last year’s reforms which will include an approximate 26% reduction in premiums for businesses in California by the July pure premium filing.  

Assembly Insurance Committee Hearing

The Assembly Insurance Committee met on Wednesday to hear the following bills:

AB 526 (Harman): Allows an auto liability insurance policy to exclude uninsured motorist coverage for any injury or wrongful death sustained while operating a described class of motor vehicle.

Vote:  Failed 5-0. Reconsideration granted.

AB 608 (Calderon): Creates an exception to the 24-hour notice requirement for a person meeting with a senior in the senior's home to discuss the purchase of "final expense" or "preneed" insurance policies that have an initial face amount of $15,000 or less.

Vote: 9-0

AB 817 (Matthews): Provides that the governing board of CIGA may request the Self-Insurers' Security Fund to prepare, and that the fund may provide, a report identifying the aggregate amount of liability under all specific excess workers' compensation polities as reported by the private self-insured employers.

Vote: 10-0

AB 881 (Emmerson): Requires all roofers to have workers' compensation insurance, authorizes the registrar to remove the roofing classification from a contractor license for failure to maintain workers' compensation insurance, and prohibits insurers from issuing workers' compensation policies to roofers with a payroll of less than $15,000, during a 5-year trial period. 

Vote: Failed 5-0. Reconsideration granted. 

AB 935 (Koretz): Excludes inpatient burn diagnoses from the Inpatient Hospital Fee Schedule.

Vote: 9-1

AB 1122 (Wyland): Exempts licensed insurers that no longer sell auto insurance from providing consumers with a cost estimate for their lowest priced auto insurance policy, provided that another insurer in the same group offers auto insurance price estimates.

Vote: 10-0

Assembly Health Committee

The Assembly Health Committee heard and passed AB 493 by Assemblyman Frommer.  AB 493 establishes and revises permissible investments for Multiple Employer Welfare Arrangements (MEWAs).  Specifically, AB 493 requires self-funded and partially self-funded MEWAs to maintain at least 25% of their statutorily required surplus in the type of investments domestic insurers must use in investing a portion of their assets, government obligations, and cash.  The bill allows MEWAs to invest the balance of their assets (reserves, surplus, and excess funds) in bond mutual funds meeting specified criteria.  AB 493 also allows MEWAs to invest up to 75% of excess funds, above the required reserves and statutory surplus, in any combination of bond mutual funds, stock mutual funds, corporate notes, bonds and preferred stocks, with certain limitations and requirements.  

The bill passed the committee with a unanimous vote of 13-0.  It will be heard next in the Assembly Appropriations Committee. 

Assembly Appropriations Committee

The Assembly Appropriations Committee met this week and heard the following bills:

AB 544 (Vargas): Authorizes the California Department of Insurance (CDI) to permit an insurance solicitor to work for multiple agents or brokers if certain assurances regarding the assignment of liability have been agreed upon. 

Vote: 18-0

AB 642 (Negrete-McLeod): Establishes a bioterrorism-related illness presumption under California's workers' compensation statutes for employees who suffer illness or death arising from a vaccination, medication, or exposure related to a biochemical substance or blood-borne pathogen in the course of employment.

Vote: Referred to the Assembly Appropriations Suspense File due to potential cost of over a million dollars and broad reaching provisions.  

Senate Banking, Finance & Insurance Committee

The Senate Banking, Finance & Insurance Committee also met Wednesday and heard the following bills:

SB 2 (Speier): Senator Speier accepted amendments proposed by the committee staff.  As amended, SB 2 would:

A) With respect to all lines of insurance, prohibit an insurer from submitting a report of a claim to an insurance-support organization with first giving a copy of the report to the policyholder, unless the report is of a suspected fraudulent claim.  

B) The bill would require the CDI to recommend to the Insurance Commissioner a curriculum covering appropriate methods of estimating the replacement costs of a residential structure, and clarify that only insurer underwriters, licensed contractors, licensed architects and those who are licensed agent-brokers or personal lines agent-brokers may do estimates of replacement costs.  

C) Require not less than 24 months of alternative living expenses (ALE) after a total loss caused by a state of emergency and require an insurer to provide insureds with a list of items that may be covered as ALE.  

D) Establish a statutory right of insurers to provide insureds with a copy of the policy within 30 days of a total loss and 60 days after a declared state of emergency. 

E) Require that policy limits for personal property be paid at 85% of the policy limits without requiring an inventory in the event of a fire that causes a total loss of a primary residence after a state of emergency, as an offer of final settlement, operative as of July 1, 2006. 

F) Create a permanent mediation program for fire and earthquake losses caused by a state of emergency. 

The bill passed the committee with a vote of 6-3.

SB 192 (Scott): Creates suitability standards for the sale of annuities, impose new duties on insurers and agent-brokers relative to the sale of these products to seniors (65 or older), and makes other related changes.  

Like other bills addressing the sale of annuities to seniors, SB 192 is strongly opposed by insurance groups.  The Department of Insurance is in support of the measure.  Chairwoman Speier, after hearing testimony from both sides, encouraged Senator Scott to work with the industry to develop a measure on which all sides can agree. The bill passed with a very close vote of 6-4. 

SB 728 (Escutia): Would establish application requirements and procedures for obtaining and renewing a certificate of registration as a title solicitor, prohibit a person from marketing, offering, soliciting, negotiating, or selling title insurance in California unless that person holds a valid certificate of registration as a title solicitor and would authorize the Insurance Commissioner  to adopt rules and regulations as necessary to administer the title solicitor registration program.  

For the second week in a row, discussions between the author and Craig Page of the California Land Title Association and Stan Weig of the California Association of Realtors testifying in opposition of the bill were unsuccessful in determining where the “bright line” is between referrals and kickbacks.  Although methods such as the FPPC reporting requirements and the IRS regulations were discussed as potential requirements to be imposed upon title solicitors, no method was agreed upon by both parties.  

The bill ended up failing the committee with a vote of 5-5.  Reconsideration was granted, but expect amendments before it is heard again. 
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