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Garamendi Suspends Broker-Disclosure Regulations

In a stunning development, California Insurance Commissioner John Garamendi announced on Wednesday of this week that he will drop efforts to push new regulations imposing “fiduciary duties” and “mandatory disclosure obligations” on insurance agents and brokers.  In announcing his decision, Commissioner Garamendi commended Insurance Brokers and Agents of the West (IBA West) – California’s largest trade association representing independent insurance brokers and agents -- for its new “Guide to Compensation Disclosure” and cited it as a key factor in his decision to drop the proposed regulations.

“IBA West has a taken a significant step forward by developing its guide,” the Commissioner stated in a Department of Insurance press release.  “We will monitor the industry closely to determine whether further regulatory action is needed to fully protect consumers.  In addition, we are continuing with our investigation and will bring enforcement action against any agent, broker or insurer we find to have violated the law.”  

Although the Commissioner’s official press release contains strong language implying the department might eventually move forward with new disclosure regulations if the industry does not regulate itself, the practical result of the department’s decision is that Commissioner Garamendi has abandoned the disclosure issue.

The Commissioner faced a November 5, 2005 deadline to propose new disclosure regulations.  On that date, the more recent of the two sets of disclosure regulations that the department promulgated last year was set to expire without becoming law.  Any new proposal made before November 5th would qualify as an amendment to the already-published set while proposals after that date would constitute a new set of amendments.  That distinction matters because new regulations would restart the entire administration procedure process that calls for a series of hearings and comment periods.  It can take up to 12 months or more for the regulatory process to play out from beginning to end.  With Commissioner Garamendi scheduled to leave office in 14 months, issuing new regulations was no longer a practical option.  The department had to act this week if it hoped to complete any disclosure regulations during its term.  This week’s announcement, despite the department’s reference to possible new regulatory proposals, means that disclosure is off the table under the Garamendi Administration.

Credit goes to the entire insurance community, companies and producers alike, for the unrelenting opposition expressed to both sets of 2004 regulations that would have imposed fiduciary duties on insurance agents and brokers and mandated compensation disclosure.  The industry opposition challenged both the Commissioner’s legal authority to implement such regulations and the legal assumptions upon which the department’s proposal was based.

The question of what, if any, disclosures producers should make now returns to the market for resolution.  Expect the California Department of Insurance to monitor industry practices during the course of 2006 to gauge how producers respond to market pressures and the various civil and regulatory enforcement actions that have or may be filed.  While some legislator could advocate for mandatory disclosure on his own initiative,  it’s unlikely that any politician would want to take on such a controversial issue during an election year (particularly when the elected commissioner has indicated that allowing the industry a chance to self regulate is the better option).  

It bears noting that the outcome of the broker disclosure issue in California is not atypical.  By and large, after an initial rush of political and regulatory attention in the wake of investigations launched by New York Attorney General Elliot Spitzer, the issue of broker disclosure has flat lined in most states.  Just two states enacted disclosure regulations while five others enacted statutes modeled on the National Conference of Insurance Legislators model act (which industry members generally supported).  That being said, the occasion when a high-profile elected commissioner agrees with the industry that self regulation might be a better option is very rare.  The department’s decision to suspend its efforts at developing new disclosure regulations is a huge victory for insurance agents and brokers in California.

Automobile Insurance Regulations Delayed

Two related automobile insurance bills that the Legislature enacted last year -- AB 2709 (Levine) and SB 1500 (Speier) -- addressed financial responsibility and the electronic reporting of insurance information to the Department of Motor Vehicles (DMV) and the California Highway Patrol (CHP). 

SB 1500 (Speier, Chapter 920, Statutes of 2004) requires each insurer to use electronic reporting by January 1, 2005.  The bill also requires each insurer to advise the department of the method to be used for reporting by July 1, 2005. AB 2709 (Levine, Chapter 948, Statutes of 2004) requires the DMV, in association with the CHP, to develop a method by which law enforcement officers may electronically verify that an insurance policy or bond for a motor vehicle is in force.  The DMV and CHP had until July 1, 2006 to develop this program.  

While 80% of insurers already report electronically to the DMV, the DMV and CHP have had a very difficult time developing a system that would allow the CHP to verify electronically whether a motor vehicle is insured.  The DMV and CHP have informed the Legislature of this problem and as a result the deadline for administrative compliance has been extended to October 1, 2006. 

CMA Study Claims Workers’ Comp Reforms Hurting Treatment of Injured Workers

The California Medical Association (CMA) released a new study this past Tuesday showing that doctors in California either have already or expect to cut back on the number of workers’ compensation patients they treat as a result of the recent overhaul of the system

Of the doctors surveyed, 63% said they expected to cut back on how many workers’ compensation patients they treat or get out of the business altogether.  Doctors cited a slow and bureaucratic treatment-review process as their biggest obstacle.  They claim that patients were being denied medical care ranging from $20 canes to more extensive procedures for chronic back ailments.  

CMA concedes that changes were in order to reduce fraud in the workers’ compensation system and cut employers’ premiums.  Nonetheless, the doctors group believes that significant problems remain in the system that undermine the treatment of injured workers.  The association has asked the Division of Workers’ Compensation (DWC) to increase auditing and punish insurers and self-insuring companies with stiff penalties for denying or delaying care.  Representatives of the insurance industry agree that regulators should punish bad behavior by insurance adjusters or medical reviewers -- those hired by insurers to review doctors’ medical treatment recommendations – but stop short of the CMA diagnosis that system reforms have produced a decline in patient care.  

The acting director of the DWC, Carrie Nevans, added that most doctors’ complaints are in the process of being addressed by regulations dealing with penalties and treatment guidelines.  The DWC is also conducting a study on whether injured workers were getting sufficient access to medical care. 

Final Election Update

Last week’s edition of This Week in Sacramento offered a detailed analysis of the special election.  In the last seven days two new polls have been released that offer data similar to what we reported last week.  New reports from Survey USA and the LA Times have all four of Governor Schwarzenegger’s initiative proposals in trouble but all hope is not lost for the Governor.   While Proposition 76 (budget reform) lags badly – even the Governor’s people concede off the record that it’s a loser – and Proposition 77 (redistricting reform) trails by double digits in both surveys, Proposition 74 (teacher tenure) and Proposition 75 (union dues withholding) have a chance.  Survey USA has 74 up by one point while the LA Times has it down by two – both within the polling margin of error.  Survey USA has 75 down by just a point while the Times reports it trailing by eleven percentage points.  While the Times data on 75 comports with the most recent Field and PPIC reports (both of which TWIS described last week), Proposition 75 proponents argue that the Survey USA poll better reflects likely turnout on election day.  That argument sounds a bit desperate – the best guess on turnout is that Democrats, highly motivated to wound Governor Schwarzenegger, will come to the polls in greater numbers than will Republicans who are generally dispirited by recent state and national political developments -- but this special election presents a unique set of circumstances.  Perhaps the voters will surprise the pollsters.  We’ll know next Tuesday night and report the details in the next edition of This Week in Sacramento.  
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