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Senate Banking, Finance & Insurance Committee Hold CDI Oversight Hearing 

The Senate Banking, Finance & Insurance Committee held it seventh in the series of periodic oversight hearings to assess the California Department of Insurance (CDI) on Wednesday.  The oversight hearing examined the ten branches/divisions of the CDI and their operations. The committee also analyzed significant legislation impacting the CDI’s operations and discussed their influence and effectiveness.  

Wednesday’s hearing had a political twist.  Chairwoman of the Committee, Senator Jackie Speier is running for Lieutenant Governor—against Insurance Commissioner John Garamendi.  The oversight hearing—while legitimate—gave Senator Speier the perfect opportunity to highlight the Commissioner’s shortfalls and inefficiency in running the CDI.  Specifically, Senator Speier wanted to highlight the fact that the Commissioner has the adequate power to accomplish goals he has publicly committed to, such as eliminating the use of ZIP codes in the underwriting of automobile insurance, but has not used his authority to do so for whatever reason.  

The committee focused particularly on three areas: the Conservation and Liquidations Office (CLO), Proposition 13 and automobile rate regulation and the Fraud Division.  

With respect to the CLO, the committee questioned the Insurance Commissioner on the unreleased, draft audit of the CLO by the Department of Finance and the Bureau of State Audit’s audit conducted in May of 2004.  Both audits cited ineffective internal control over the financial reporting and safeguarding estates assets, budgeting, purchasing, fixed assets and investments.  The committee then posed questions such as: 1) should the state reconfigure the CLO as an official state agency in order to fix the problems in its operations? 2) What further can be done to prevent misappropriations of assets or dissipation of assets before lax in control result in a loss? 3) Should the CDI’s budget be used, for a brief period of time, to augment the CLO’s, in order to finally clean up deficiencies in the CLO’s operations? 

On the issue of the use of ZIP codes for the purposes of underwriting automobile insurance, the committee asked Commissioner Garamendi point blank why he hadn’t kept his promise to consumers and consumer groups and revised its rating factor system to reduce the impact of ZIP codes upon premiums.  Commissioner Garamendi promised the committee he would do so in January of 2004 with new rating regulations that would be completed by mid-summer of 2004.  

Another key issue was the Fraud Division of the CDI.  A highly critical audit of the CDI’s workers’ compensation fraud efforts was released by the State Auditor in April of 2004. The audit faulted the CDI across nearly every dimension of its management of workers’ compensation fraud.  Findings included: 1) lack of a realistic measurement of fraud in the system despite spending $30 million per year of employer’s money to fight the problem; 2) lack of analysis to determine whether the amount charged employers is worth it; 3) problems associated with funding district attorneys from these monies; 4) method of prioritizing suspected fraudulent claims so that those of less importance were not referred for investigation.  

The committee posed a number of questions to the Commissioner on this issue.  Questions included: 1) if the Fraud Division does not know the size of the overall problem, how can it determine if it’s spending enough or too much money? 2) should the CDI be mandated to measure the overall size of the insurance problem in a statistically valid manner and, if so, where would the funding come from? 3) Can the Legislature have confidence that the existing $81 million of all CDI fraud monies are being well spent or should a portion of this money be redirected, for example, to a statistically valid study of the overall size of the problem? 

With regard to fraud, the committee also brought up a confidential, internal CDI memo from June 7, 2004 which, among other things, mentioned that fraud division investigators do not spend the majority of their time on direct case investigations.  In addition, the committee cited a phone call to the committee from a CDI employee whom informed the committee about possible personnel problems including multiple accidental discharges of weapons in several CDI Fraud Division offices.  

Senator Speier has asked the committee staff to conduct further research into these issues and asked the CDI to provide additional documentation to the committee.  There is a possibility there will be another oversight hearing in the future.  

Privacy—5 Key Bills Still In Play

The banking, finance and insurance industries privacy coalition, led by the California Chamber of Commerce, have been working on defeating five key bills addressing privacy issues such as data brokers, unsolicited faxes and identity theft.  

AB 1595 (Evans) would prohibit a person, business, or association from selling or trading for value on the Internet the home address or telephone number of any elected or appointed official if that official has made a written demand of that person, business, or association to not disclose his or her home address or telephone number. 

The author, Assemblymember Noreen Evans (D-Santa Rosa), argues that the bill is needed because personal information regarding public officials is so readily available and, due to their status or career (such as a police officer or judge), this availability of personal information could potentially result in threats or violent acts against these   officials or their families.  

However, opponents argue that the documents held by the county recorders and assessors are not private information--they are specifically intended to 'give notice to the world' of property ownership.  The ability to search the public record for liens and encumbrances for the purpose of financing real property and transferring title is critical to such businesses as title insurers and realtors.  In addition, certain branches of law enforcement use this information to collect child support or to investigate and prevent fraud. 

The bill is currently awaiting hearing on the Assembly Floor.  

SB 440, by Senator Jackie Speier (D-Hillsborough) is similar to SB 1, a comprehensive and broad opt-in/opt-out privacy bill considered by the Legislature in the 2003-2004 session.   This bill would prohibit a business from discriminating against or denying a qualified consumer a product or service because, pursuant to state or federal law, the consumer has chosen not to give his or her consent to the business to disclose or share his or her personal information (opt-in) or has directed that his or her personal information not be disclosed or shared (opt-out). 

Under the bill, a business may deny a consumer a product or service if the business could not provide the product or service to the consumer without disclosure of his or her personal information, and the consumer has opted-out of, or has decided not to opt-in to, the sharing of his or her information.  The bill would not prohibit a business from offering a consumer an incentive or discount to solicit a particular response to an opt-out or opt-in choice granted in state or federal law.

Opponents have several concerns with this bill.  

As currently drafted, the bill is very broad and sets a bad precedent in statute.  Opponents are concerned that the bill would prohibit business models that may be based on providing consumers a service in exchange for information, rather than for a fee.  An example of this would be a real estate company requesting a list of clients whom make over $100,000/year from a title company in exchange for referrals to that particular title business.  The bill would also prohibit offering products or services at reduced rates to those that choose to participate in programs involving the sharing of information.

The bill is currently on the Senate Floor.  In order to defeat this measure, opponents will have to get the bill referred to the Assembly Business and Professions Committee which has several moderate Democratic members.  

Another controversial bill is SB 550, also by Senator Speier.  This bill, as introduced, would define “data broker” as any person who significantly engages in the business of collecting, assembling, processing or maintaining personally identifiable information for the purpose of providing that information to a third party for monetary fees or dues.  This broad definition would have included everyone from ChoicePoint and LexisNexis, to title insurance companies, public records databanks and more.  

In addition, SB 550 would have authorized a California resident to request that his or her personally identifiable information, as defined, be excluded from any report prepared by a data broker, and would require a data broker to inform that resident every time the broker issues a report containing that information. The bill would further require data brokers to allow every California resident the right to obtain disclosure of all personally identifiable information pertaining to that individual held by the broker, and to be informed of the identity of each person or entity that procures that information from the broker. 

SB 550 was amended in the Senate Judiciary Committee to intent language due to several concerns raised by the Chairman Senator Joe Dunn (D-Santa Ana) and opponents.  The bill is moving as legislative intent language.  Reportedly, Senator Speier’s staff has sent out interrogatories to ChoicePoint and LexisNexis regarding certain practices with respect to data collection.  The senator has also asked the opponents to participate in a meeting in the coming weeks to negotiate on possible amendments to the bill.  However, opponents remain adamantly opposed and believe there is no way to amend the bill to be workable.  

SB 833 by Senator Deborah Bowen (D-Marina Del Rey) addresses unsolicited advertising faxes.  The bill establishes in California the federal opt-in requirement for junk faxes (unsolicited advertising via facsimile machines, computers, or other electronic devices), rather than rely on the application of federal law to regulate these ads.  The bill mirrors federal law, as follows:  (1) it prohibits the sending of unsolicited commercial faxes to or from California or advertising using unsolicited faxes, (2) it permits persons and businesses that receive junk faxes to sue the sender or advertiser, or both, for injunctive relief, for actual damages or $500, whichever is greater, per violation, and for up to treble the damages  for knowing or willful violations, and (3) it requires the same identifying information on any junk fax sent to or from California, including the identity of the business and/or person sending the fax, the telephone number of the machine sending the fax, and the date and time the fax is sent. 

Opponents argue that it is prudent to allow recipients to opt out of future faxes before a violation is incurred.  Instead, the sender should be provided an opportunity to rectify and remove the recipient's information from their database.  Associations also argue that they use faxes frequently to inform interested parties, individuals, and the public about opportunities regarding education classes, networking events, changes in public policy.

SB 833 has passed the Senate is awaiting committee assignments in the Assembly. 

SB 852 (Bowen) requires a person, business, or agency that owns, licenses, or collects computerized data that includes personal information, when it discovers or is notified of a breach in the security of the data, to notify any California resident whose personal information was, or is reasonably believed to have been, acquired by an unauthorized person.  This provision would apply even when the data was acquired while recorded in a non-computerized form, such as paper.  This bill specifies that the notice must describe what categories of personal information were, or are reasonably believed to have been, acquired. 

Opponent’s biggest objection to SB 852 is its extension of existing law to breaches of security for non-computerized data.  They argue this will greatly extend the reach of the law because existing law only covers acts of computer hacking and theft, while this bill would apply in both cases of theft and cases where a company's inadvertent mistake caused personal information to be revealed.

The bill is on the Senate Floor.  Opponents also believe this bill will need to be referred to the Assembly Business and Professions Committee to be defeated. 
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