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Lockyer Pulls Out of Gubernatorial Race, Plans Run for Treasurer

Attorney General Bill Lockyer announced this week that he will no longer be a candidate for Governor in 2006, but instead will run for the Office of State Treasurer next year.  

In a statement issued early this week, Lockyer cited several aspects he took into consideration when making this decision. Factors included his family, the amount of time and dedication required to run a successful gubernatorial campaign and frustration with “partisan bickering” in California politics.  After taking all of these factors into account, Lockyer stated, “This is the right decision for me, for my family, for the public and for my party.”

Lockyer will face Assemblyman Dario Frommer (D-Los Angeles), Assemblyman Keith Richman (R-Northridge), and former Republican candidate for governor, Bill Simon in the 2006 race for State Treasurer.  Senator Joe Dunn announced he would withdraw his potential bid due to Lockyer’s announcement. 

Commissioner’s Bill Package—Status Report

The following is a status report of the Insurance Commissioner’s 2005 Legislative Package.  Several of the bills have been amended and, as a result, the industry’s positions on these bills may be changed.  

AB 729 (Koretz) makes numerous changes to the Insurance Code related to California Department of Insurance regulation of insurance producers.  The bill (1) includes justified agent broker complaints in the Department’s annual complaint study and internet postings; (2) requires disclosure of insurer or agent phone numbers/address/emails on all insurance consumer documents; (3) clarifies the interest and penalties for surplus line brokers late payment of insurance premium taxes; (4) revises limited liability company (LLC) security requirements relative to deductibles for proper liability coverage; (5) allows the Department to initiate disciplinary agent action for failure to respond to consumer complaints; (6) allows citations or fines for minor violations; (7) clarifies that Continuing Education is a license renewal requirement; and (8) establishing penalties for cheating on licensing exams.  

Minor amendments were taken last week in the Assembly Insurance Committee that delete a provision of the bill that would have given the Commissioner additional authority to draft regulations for the purpose of developing a system for issuing citations to licensees for violations and a second provision that would have allowed the Commissioner to enter and enforce a civil judgment for failure to pay a monetary fine. 

There are a few main aspects of the bill that remain of concern to the industry. The three distinct provisions are: the requirement that partners in a limited-liability corporation guarantee payment of any liability policy deductible; the mandatory five-year ban on taking a licensing examination placed on any applicant for previous misconduct, and; the citation system as now contemplated for minor infractions.   

Negotiations are ongoing between agent associations, insurance companies and the Department of Insurance (CDI) in the hope that these problematic provisions can be resolved.  Assemblyman Koretz has indicated he will not pursue those items where there is no industry consensus. 

The bill passed the Assembly Insurance Committee and will be heard next in the Assembly Appropriations Committee. 

AB 925 (Ridley-Thomas), the Commissioner’s community reinvestment bill, has been made a two-year bill.  The bill, as introduced, would define “community development investments” to mean specified investments that have as their primary purpose community development benefiting California low-income or moderate-income individuals or communities, and would require each California insurer to have community development investments in certain amounts each year.  The bill would provide for the oversight and regulation of these investments by the Insurance Commissioner, and would have required the Commissioner to provide certain information on these investments to the public.  

As amended, the bill would require insurers to invest 1% of their total California allocated surplus or invested assets in community development investments. 

AB 1043 (Harman) which expands, revises and recasts certain time frames, duties and responsibilities relative to the distribution of unearned premiums has also been amended.  As introduced the bill applies the provisions to all policies of personal lines insurance. It would also eliminate the 120-day deadline for the return of unearned premium for premium financed policies, and would apply a 25-day deadline for the return of gross unearned premium. The bill would impose a 60-day deadline for the return of gross unearned premium when an insurer endorses, rejects, declines, cancels, or surrenders a certain type of commercial insurance policy.  The bill would impose certain requirements on insurers, brokers, and others with respect to returning unearned premiums, providing notice, and applying offsets to amounts owed to insureds. It would require an insurer to provide an accounting to the insured regarding the calculation of an unearned premium refund, and would provide that the Insurance Commissioner may adopt regulations regarding this accounting.

The bill would allow an insurer, in its policy, to reserve the right to apply the unearned premium generated by an endorsement removing or reducing coverage for an insured person or property to the balance owed on the policy as a whole, rather than tendering a refund of the unearned premium.

The most recent amendment add workers’ compensation policies to the types of policies which the bill imposes a 60-day deadline from the time the employer provides all audit material to the insurer for the return of gross unearned premium when an insurer endorses, rejects, declines, cancels, or surrenders a policy.  The industry is still opposed to the measure and is continuing to work with the Department and author to develop a reasonable measure.  The bill passed the Assembly Insurance Committee last week and will be heard in Assembly Appropriations Committee next. 

AB 1183 (Vargas) is the Commissioner’s protections against insurance fraud and abuse legislation.  Labor groups, insurers, and the like had several concerns with this bill as originally drafted.  Concerns included providing the CDI unfettered access to individually identifiable information on the Division of Workers' Compensation information system and the proposed elimination of the sunset of the $0.30 fee on insurers to pay for the Consumer Services Division.  

The bill, as amended, updates provisions in the Insurance Code to accurately reflect the current organizational structure of the Department of Insurance (CDI); makes permanent fees imposed on insurers that are used to fund consumer functions, CDI's Fraud Division, and the Organized Automobile Fraud Activity Interdiction Program; and authorizes CDI's Fraud Division to use individually identifiable information for purposes of carrying out its duties, including pursuit of probable workers' compensation fraud.  

This bill is moving as a work in progress.  The bill passed the Assembly Insurance Committee last week and will be heard next in the Assembly Public Safety Committee.

AB 1760 (Assembly Insurance Committee) is the CDI’s annual technical clean up bill which includes changes to the number of years of data which must be included in the annual long-term care consumer rate guide, an increase in earthquake claim mediation fess and changes to the workers’ compensation deposit and trust changes. 

This bill passed the Assembly Insurance Committee and will be heard in the Assembly Appropriations Committee next. 

SB 20 (Escutia) is the Commissioner’s expansion of the Low Cost Auto Insurance Program.  Although originally intended to expand the program to the counties of Alameda, Fresno, Orange, Riverside, San Bernadino and San Diego, amendments taken in the Senate Banking, Finance & Insurance Committee expands the program to all other counties in California.  Although an extension of the sunset date on the program was opposed by insurers, the sunset has been extended from 2007 to 2012.  

The bill passed the Senate Banking, Finance & Insurance Committee and is scheduled to be heard in the Senate Appropriations Committee on May 9th. 

SB 150 (Escutia) addresses adverse underwriting decisions.  The bill, as introduced, (1) requires any insurer or insurance agent responsible for an adverse underwriting decision to provide the consumer with the reason for the adverse decision; (2) prohibits an insurer or agent from basing an adverse decision on various types of information, including personal information received from an insurance-support organization, except if the insurer or agent verifies the information; (3) provides that, if the insurer or agent fails to provide the reason or the information supporting the decision, the insurer or agent may not rely upon that information to make any adverse underwriting decision; (4) requires that a specified notice be included in any communication notifying a consumer of an adverse underwriting decision.  

Despite industry opposition, this bill has not been significantly amended and has passed the Senate Banking, Finance & Insurance Committee.  SB 150 will be heard next in the Senate Appropriations Committee. 

SB 192 (Scott) would create suitability standards for the sale of annuities and impose new duties on insurers and agent-brokers relative to the sale of these products to seniors.  Specifically, the bill would (1) require every insurer or other person transacting insurance to develop and use written suitability standards to determine whether the purchase or replacement of any (fixed or variable) annuity contract is appropriate for the needs of the applicant or annuitant who is 65 years of age or older; (2) require an insurer that markets annuities to reject an application to purchase an annuity if it determines that the applicant or annuitant does not meet its financial suitability standards, as specified; (3) set forth criteria to be applied in developing these standards, including, but not limited to, the criteria that the standards must take into account, such as the senior's insurance needs and goals including, but not limited to, his or her age, tolerance for risk, financial sophistication, ability to pay for the annuity without liquidating other assets, goals and needs for the annuity, whether the annuity replaces another and whether this is necessary, his or her need to have funds readily available, his or her tax status and Medi-Cal eligibility; (4) require the insurer or agent to make reasonable efforts to obtain the information set forth by the bill and allows the insurer or agent to request that the applicant provide additional information if needed before issuing the annuity; (5) require the insurer or other person, and the agent, selling annuities to use the suitability standards to determine whether to issue an annuity to a senior; (6) require the insurer or other person to reject  an application from unsuitable senior investors; and, (7) require the insurer or other person to report specified information about sales of annuities to seniors to the Department of Insurance. 

The industry strongly opposes this bill due to the unworkable requirements presented in the bill; however, the bill passed the Senate Banking, Finance & Insurance Committee.  The bill will be heard in the Senate Appropriations Committee on May 9th. 

SB 375 (Speier) would conform state law relating to Medicare Supplement Insurance (Medigap) to the federal Medicare Prescription Drug, Improvement, and Modernization Act of 2003 (the MMA), and would additionally go beyond  conformance by making specified changes to state law regarding Medigap open enrollment policies and medical underwriting practices.  


This bill passed the Senate Health Committee and will be heard next in the Senate Appropriations Committee. 

SB 518 (Kehoe) is the Commissioner’s Homeowners Insurance Consumer Protection bill which addresses issues that continue to emerge from the Southern California wildfires. 

SB 518, as introduced, requires homeowners insurance companies to submit loss data by zip Code twice per year, requires provision of a free copy of an insurance policy within 21 days of a request by a consumer, grants 24 months of additional living expense (ALE) coverage after a state of emergency, extends the statute of limitations under a homeowners' policy to 24 months, and makes various changes to the statutes governing public adjusters. 

Amendments were taken in the Senate Banking, Finance & Insurance Committee to specify that in the case where an insurer grants 24 months of additional living expenses the amount provided to the insureds will remain the same.  The CDI has indicated that additional amendments will be offered in the Senate Appropriations Committee to remove the zip code reporting mandate and the two year statute of limitations.  

The bill will be heard next in the Senate Appropriations Committee on May 16th. 

SB 706 (Ortiz), another bill sponsored by the Insurance Commissioner, was substantially amended in the Senate Banking, Finance & Insurance Committee. As amended, SB 706 now requires, in an action brought by an interested person, that the parties serve the Commissioner and the local district attorney with complete copies, signed by the parties, of any settlement of the action, and would provide that no settlement shall be binding and enforceable until 25 days after the settlement has been served on the Commissioner. This bill also provides that, if the Commissioner has proceeded with an action on or after January 1, 2006 and prior to January 1, 2011, the Commissioner shall be entitled to reasonable attorneys' fees and costs in addition to any judgment. SB 706 further requires that the penalties not awarded to a private party, after satisfaction of the amount of reasonable  attorneys' fees and costs incurred by the Commissioner, be deposited in the General Fund and, upon appropriation, be apportioned as specified. 

As amended on May 5, 2005, SB 706 deletes the reference to hiring full time counsel, and would require the Commissioner to assign staff counsel who are employed by the Department and are under the supervision of the Department's general counsel to advise the Department's fraud division. 

In addition, this bill revises the circumstances in which the Commissioner may issue a cease and desist order and would revise the amount of the fine that may be imposed, as specified. SB 706 now prohibits the Commissioner from imposing a fine against a person who has, without a license, acted in a capacity for which a license or registration was required, or against a person who aided or abetted such a person, unless the conduct was an intentional or clearly negligent disregard of the requirement for a license or registration.

The bill passed the Senate Banking, Finance & Insurance Committee and will be heard next in the Senate Appropriations Committee. 

SB 728 (Escutia) is the Commissioner’s attempt to license and regulate title solicitors in California.  The bill as introduced would (1) establish application requirements and procedures for obtaining and renewing a certificate of registration as a title solicitor; (2) prohibit a person from marketing, offering, soliciting, negotiating, or selling title insurance in California unless that person holds a valid certificate of registration as a title solicitor, and; (3) would authorize the Commissioner to adopt rules and regulations as necessary to administer the title solicitor registration program.  

This bill was heard twice before the Senate Banking, Finance & Insurance Committee due to its controversial nature. Amendments were finally accepted that require the CDI to develop regulations outlining what constitutes illegal rebates for the purposes of title insurance.  Further, the amendments would provide that the provisions of the bill requiring licensure of title solicitors could not take effect until the regulations were completed.  

SB 938 (Dunn), which would have imposed fiduciary duties and a series of unprecedented new affirmative obligations on insurance brokers and agents in shopping for insurance on behalf of their clients, was defeated in the Senate Banking, Finance & Insurance Committee, issuing a stinging rebuke to the Commissioner.  Senator Dunn agreed to committee staff recommendations to gut the bill and replace it with new disclosure obligations; however, even as amended, the bill was rejected   2-5. 

SB 938 was granted reconsideration and will now be a two year bill.  

Other Legislative Action This Week

The Assembly Insurance Committee heard the following bills this week:

AB 521 (Runner): Eliminates the annual employer assessment to fund increased   investigation and prosecution of workers' compensation fraud, and of willful failure to secure payment of workers' compensation.  Eliminates the Fraud Assessment Commission and the Commission's authority to determine the aggregate amount of the assessment.

Vote: 7-0

AB 613 (Mountjoy): Requires an employee to demonstrate by a preponderance of the evidence that activities of employment were predominant as to all causes of the injury combined in order to establish that a specific or cumulative injury is compensable. 

Vote: Assemblyman Mountjoy announced in committee that AB 613 will be a two year bill; therefore, there was not vote on the measure. 

AB 1084 (Vargas): Allows a disability income insurance policy to contain a provision stating that benefits shall not be payable unless the insured is covered under a health insurance policy and receiving care by a licensed physician, that under prevailing medical standards, is appropriate for the condition causing the disability, except as specified, and sets forth provisions for the payment of additional disability income benefits.

Vote: 8-0

AB 1120 (Wyland): Alters the required amount of annual automobile liability premiums an insurer must have to qualify to have a representative placed on an advisory panel by the Insurance Commissioner on the California Assigned Risk Plan.

Vote: 10-0

AB 1123 (Wyland): Extends the current protection against liability afforded to insurers for good faith communications involving the cancellation of policies to additionally cover good faith communications involving the non-renewal of policies made by insurers issuing professional liability insurance to health care providers.

Vote: 10-0

AB 1226 (Yee): Requires the Commission on Health and Safety and Workers' Compensation, along with the Department of Industrial Relations, to report to the Legislature on the extent to which Medi-Cal is paying for medical treatment costs that are the responsibility of workers' compensation.   

Vote: 10-0

AB 1454 (Calderon): This bill was recently amended to include provisions that would enact an enhanced regulatory system for the use of credit information adopted by the National Conference of Insurance Legislators (NCOIL) to ensure credit scores are used fairly and in a nondiscriminatory manner by insurers. The bill is almost exactly like the NCOIL model but with three differences. 

First, this bill has an exception for extraordinary circumstances.  Specifically, an insurer must, upon request of the applicant or policyholder, provide reasonable underwriting exceptions for persons whose credit information is unduly influenced by expenses related to a catastrophic injury or illness, temporary loss of employment, the death of an immediate family member, divorce, or other extraordinary circumstance. Second, this bill prohibits insurers from using insurance scores to determine eligibility for an insurance payment plan.  Third, under this bill, if it is determined through the dispute resolution process set forth in the FCRA, that the credit information of an applicant or policyholder was incorrect or incomplete and the insurer receives notice of such determination, the insurer must re-underwrite or re-rate the applicant or policyholder.  

The bill is sponsored by the Association of California Insurance Companies (ACIC).  Unfortunately, the bill was mistakenly heard after the fiscal deadline.  The bill will be held in the Assembly Insurance Committee.  AB 1454 will not be eligible to be heard again in the Assembly Insurance Committee until January 2006. 

AB 1634 (McCarthy): Specifies the means by which a person may demonstrate compliance with the provision of law governing insurance notices given to persons by mail.

Vote: 10-0

AB 1640 (Saldana): Requires an insurer, if it reports homeowners' insurance claims history or loss experience to a claims information database, to provide the following disclosure:

"This insurer reports claim information to one or more claims information databases.  The claim information is used to furnish loss history reports to insurers.  If you are interested in obtaining a report from a claims information database, you may do so by contacting: [name of claims information database, toll-free phone number, and web site]."

Vote: 10-0

AB 1761 (Committee on Insurance): Clarifies that the California Insurance Guarantee Association (CIGA), when paying the claims of an insolvent workers’ compensation insurer, holds the same order and priority for reimbursement on a policyholder deductible as the insolvent insurer.

Vote: 10-0
The Assembly Public Employees, Retirement & Social Security Committee met and heard the following bills this week:

AB 457 (Torrico): States the intent of the Legislature to enact the statutory changes necessary to help minimize unfunded liabilities in public pension systems.

Vote: 5-0

AB 458 (Torrico): State the intent of the Legislature to enact statutory changes necessary to create more stable and predictable retirement contribution rates of California's public employers and employees.

Vote: 5-0

AB 538 (Harman): Requires the board of retirement to recommend to the governing body of a district within the county system the changes in rates of contributions of district members and in district appropriations, based upon the actuarial valuations conducted by the board.  Requires the governing body of a district within the county system that is not governed by the board of supervisors to make adjustments in rates of contributions and appropriations in accordance with the recommendations of the board of supervisors.  

Vote: 6-0

AB 719 (Canciamilla): Authorizes a County Board of Supervisors to make specified appointments to a 1937 Act County Board of Retirement. 

Vote: 6-0

AB 1405 (Evans): Increases the time period for which a retirement board must make an actuarial report to the board of supervisors.  

Vote: 4-2

The Senate Banking, Finance & Insurance Committee heard the following bills this week: 

SB 271 (Scott): Allows a grants and annuities society that offers a charitable gift annuity to invest up to 50% of the reserve assets of that annuity in exchange-traded funds and mutual funds. 

Vote: 9-0

SB 530 (Kehoe): Prevents an adverse underwriting decision against a real estate licensee for, generally speaking, "no-cost incidents” giving rise to a duty to notify an insurer under an acts and omissions policy.

Vote: Failed 3-3

SB 573 (Romero): Prohibits health insurers from failing to provide coverage for injuries sustained while the insured was intoxicated or under the influence of any controlled substance.  

Vote: 8-1

SB 597 (Torlakson): Denies a Good Driver Discount to those convicted of drunk driving or vehicular manslaughter during either the prior 10 years (current law says 7) or from 1999 to the present, whichever is later.

Vote: 9-0

SB 781 (Florez): require that if federal law (the Expedited Funds Availability Act) provides for a shorter hold time on checks deposited into an account at a depository  institution than Financial Code Section 867, the shorter hold time provided for by federal law shall apply. 

Vote: 7-2

The Senate Judiciary Committee heard the following bill:

SB 550 (Speier): Defines “data broker” as any person who significantly engages in the business of collecting, assembling, processing or maintaining personally identifiable information for the purpose of providing that information to a third party for monetary fees or dues.  This broad definition would have included everyone from ChoicePoint and LexisNexis, to title insurance companies, public records databanks and more.  In addition, SB 550 would have authorized a California resident to request that his or her personally identifiable information, as defined, be excluded from any report prepared by a data broker, and would require a data broker to inform that resident every time the broker issues a report containing that information. The bill would further require every data broker to allow every California resident the right to obtain disclosure of all personally identifiable information pertaining to that individual held by the broker, and to be informed of the identity of each person or entity that procures that information from the broker. 

As reported last week, SB 550 was stripped to intent language.  The bill, in intent form, passed the Senate Judiciary Committee by a vote of 4-2.  
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