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No Moratorium As Far as Senator Poochigian is Concerned  
This week Senator Charles Poochigian (R-Fresno) introduced three bills that propose still more workers’ compensation reform.  Poochigian authored last year’s major comp. reform and is regarded as Governor Schwarzenegger’s legislative lead on this subject.   His legislative package this year is much more modest in scope, but it does give evidence that Republicans and the Governor have not agreed to any moratorium on workers’ compensation legislation during this legislative year.  Some Democrats, as well as an occasional industry voice, have suggested that any additional reforms should be put aside for a year or two until the reforms enacted during each of the past three years can be evaluated.

Poochigian proposes in SB 177 to allow the state of California to use alternative-dispute resolution for cases involving state workers.  Current law (Labor Code § 3201.5) allows ADR in workers’ compensation as part of a collectively-bargained agreement in certain industries.  The program is limited in scope but its practice nonetheless has shown that use of ADR produces lower system costs.  Poochigian wants to cut the state in on those savings.  His office circulated statistics indicating that state comp. costs have risen 19% over the past two years.  

With SB 178, Poochigian renews his efforts to reform the regulation of group-self insurance.  Readers of This Week In Sacramento last year as well as the 2004 YEAR-END REVIEW will recall frequent posts on SB4X 11 (Poochigian), the legislation that died on the last night of the 2004 session as a result of some parliamentary games.  That bill proposed reforms of the group-self insurance regulatory structure that would have improved solvency yet made formation of self-insured groups easier to accomplish.  Poochigian believes in these reforms and will continue this fight in 2005; as introduced, SB 178 conforms to the final amended version of SB4X 11.

As he developed his workers’ compensation expertise over the past several years, Poochigian became a critic of how the state funds anti-fraud activities.  During 2004 he took on the California Department of Insurance when an audit indicated great inefficiencies in CDI management of anti-fraud grants.  With SB 179, Poochigian proposes that state grants to local law enforcement for anti-fraud activity pay out over a three-year period.  Current grants work on a one-year schedule.  Poochigian believes the greater commitment that a three-year grant would deliver will allow local law-enforcement to develop more comprehensive and better coordinated programs.

Split in the Appellate Courts on Proposition 64 Application
California voters last November approved Proposition 65; the initiative removed from the Business & Professions Code the provisions that granted legal standing to “any person” who alleged a violation of the Unfair Competition Law and allowed a representative action to proceed without the formal certification of a class.  The initiative did not specify whether it would apply to claims pending on the date of its enactment.

A split of authority in the California appellate courts has developed on the question of the retrospective application of Proposition 65.  On February 1st, the First District Court of Appeal weighed in first, finding in Californians for Disability Rights v. Mervyns that the reforms did not apply to any actions filed prior to enactment.   Eight days later, the Second Appellate District disagreed in its Branick v. Downey ruling.  This disagreement means that trial judges are free to apply either holding.  Expect the California Supreme Court to settle this disagreement by consolidating the likely appeals in each case.  A ruling could come as early as this Fall, earlier still if the court orders an expedited hearing schedule.

Schwarzenegger Allies Preparing for Campaign 
Political reporters often talk of the need to “follow the money” in their reporting.  A corollary for analyzing campaign preparation might be “follow the fundraising.”  Previous editions of This Week In Sacramento have described the political-reform agenda that Governor Schwarzenegger has proposed.  Central to the Governor’s program is his explicit threat to mount an initiative campaign if the Legislature does not enact his proposals.  Initiatives cost money; a coordinated campaign for numerous initiatives would cost an unprecedented amount of money to succeed.  Schwarzenegger indicates that he intends to raise $50 million and speaks of his opponents raising $200 million to defeat him.  Political rhetoric likely inflates those numbers some, but if Schwarzenegger takes the initiative route fundraising records will fall.

The decision to go to the ballot involves more than political calculation, however.  Last fall, the Fair Political Practices Commission adopted regulation 18530.9 to cap contributions to a ballot-measure committee if a candidate “controls” that committee.  Ballot-measure committees not controlled by a candidate can raise money in unlimited amounts.  Supporters of the Governor recently organized the ballot-measure committee Citizens to Save California as the mechanism to fund any reform campaign that develops.  Schwarzenegger does not serve as an officer or director of the committee, but he does intend to raise money for the committee.  The legal issue presented is whether active fundraising by a candidate amounts to legal control.

Citizens to Save California filed an action this week in the California courts seeking to have regulation 18530.9 declared unconstitutional.  This came in response to a complaint that Schwarzenegger opponents filed at the FPPC asking it to find that Schwarzenegger, through his fundraising, controls the committee.  If Schwarzenegger is deemed to control the committee, its fundraising will be limited to $23,500 contributions per donor.  Even Schwarzenegger can’t get to $50 million in those increments.  If the courts and the FPPC rule against Schwarzenegger, his threat to wage an initiative fight will lose much of its credibility.  Future issues of This Week In Sacramento will keep you posted.

Garamendi, Lockyear Sue “Living-Trust Mill” Operators 

California Insurance Commissioner John Garamendi and Attorney General Bill Lockyear filed a lawsuit Thursday against “living-trust mill” operators throughout the state.  The lawsuit, filed in the Los Angeles Superior Court, accuses several California firms of tricking seniors into spending millions on expensive and inappropriate annuities.  The complaint seeks to prohibit the defendants from continuing the practices and asks for more than $40 million in civil penalties and at least $70 million in consumer restitution and damages.

The defendants in the suit include: Family First Advanced Estate Planning and Family First Insurance Services of Woodland Hills; Nick A. Michaels, president of Family First Advanced Estate Planning; John Owen, president of Family First Insurance Services; American Investors Life Insurance of Kansas; Group Legal Services of San Diego; Senior Law Practice Group; and attorney Thomas R. Lee of Woodland Hills.

The lawsuit is the latest development in a growing fight, including an investigation by the California Department of Insurance, against the practice of luring seniors to free seminars on living trusts, then using the financial information gathered to subject seniors to high-pressure sales of annuities that may not mature until after the buyer’s death.  In addition, the CDI’s investigation also asserts that seniors pay high commissions (up to 20%) to agents and face stiff penalties for withdrawals. 

The CDI’s Investigations Division found that the defendants tricked victims into purchasing tens of thousands of living trusts and related services, and mislead them into buying annuities worth hundreds of millions of dollars. The Woodland Hills-based firm had numerous locations, including a call center in Corona, and regional offices in Sacramento, Fremont, Concord, Santa Ana, Irvine, Canoga Park, Rancho Santa Margarita, Santa Maria, Westlake Village, Pleasanton and Bakersfield. 

Governor Playing Hardball on Pension Reform

Governor Arnold Schwarzenegger visited San Diego Thursday to embark on his effort to reform public employee pensions throughout California.  The Governor warned that, unless California abandons traditional defined contribution plans that guarantee a set amount in retirement, state and local government will face a dilemma such as San Diego, where a $1.4 billion pension debt is eating away at government services. 

Governor Schwarzenegger has endorsed a proposal by Assemblyman Keith Richman (R-Northridge) and the Howard Jarvis Taxpayers Association that would convert the traditional defined-benefit pensions in favor of 401(k) style investment accounts. The change would apply to public employees hired by the state, local governments and schools after July 1, 2007.  

Also this week, Governor Schwarzenegger pulled four of his five appointees off the board of the state teachers’ pension system after they voted to fight his proposal to privatize California’s public pensions.  In a letter to the Senate, the Governor withdrew the nominations of Republicans Jim Gray and Gloria Hom and Democrats Mark Battey and Miguel Pulido from the board of trustees of the California State Teachers’ Retirement System (CalSTRS).  The letter did not explain the Governor’s reasoning behind the withdrawal of the nominees.  

The Governor’s actions this week intensify the debate over the already controversial issue of public employees’ pensions.  

Bi-Partisan Healthcare Proposal Unveiled

Assemblymembers Joe Nation (D-San Rafael) and Keith Richman (R-Northridge) unveiled a “bi-partisan solution to comprehensive health care reform” on Thursday at a Capitol press conference.  The package of eight bills, which they plan to introduce next week, aims to increase access, reduce costs and improve quality of care.  

The package, dubbed “universal health care, universal responsibility,” would, among other things, require all Californians to have health insurance, create purchasing pools and launch an Internet application process to state programs.  

Specifically, the proposal would:

UNIVERSAL HEALTHCARE ACT OF 2005

Individual Mandate:

· Require every individual to, at a minimum, maintain basic health care insurance.
· Minimum coverage is defined as any plan regulated by either the DMHC or DOI that contains a maximum annual deductible of $5,000 per person and provides first dollar coverage for all medically indicated preventative care.

Establishment of a Quasi-Public Purchasing Pool:

· The Secretary of the Health and Human Services Agency shall work with each county to establish a public/private purchasing pool for the purpose of obtaining insurance for all individuals who do not have coverage by another means. Counties at their discretion may join with other counties to operate a regional purchasing pool.
· Individuals and employers may purchase insurance through a purchasing pool to take advantage of coverage options and pricing available through the purchasing pool. The purchasing pool shall negotiate with insurance companies for a range of insurance products, including catastrophic with medically indicated preventative care, an essential benefits package and any other medical services that can be offered in a cost efficient manner.
· Insurance companies and health plans that participate in the purchasing pool shall guarantee issue of coverage to all applicants and provide rates on a modified community rating basis. Any health plan participating in a purchasing pool must offer an essential benefit plan in addition to a high deductible catastrophic plan, which must include coverage for medically indicated preventative care.
· Managed Risk Medical Insurance Board and the Department of Managed Health Care shall identify the benefits needed for an essential benefits package for use by the purchasing pools that will be less expensive than the current market products, but still provide basic coverage under a delegated risk model.

Qualified Employer Partnership Plan:

· The Managed Risk Medical Insurance Board and the Department of Managed Health Care shall establish a voluntary, non-entitlement program that would give available state and federal money to subsidize qualified employers who offer essential benefits insurance coverage for employees whose family earnings are less than 200% of federal poverty level.
· A qualified employer is one that has less than 50 employees and 60% of those employees earn less than 200% of minimum wage. Any available federal funds would be used at the allowed match rate and any state-only match shall be 50-50. Crowd out provisions shall prohibit participation in the plan if the employer has offered insurance within the last 12 months. MRMIB and DMHC will develop additional crowd out criteria.

Enforcement:
· As part of their annual tax filing, each taxpayer will be required to submit proof of coverage to the Franchise Tax Board for themselves and any dependents claimed, unless the taxpayer’s employer reports the proof of coverage for the employee and any dependent through the employers regular payroll report to the Employment Development Department.
· Any individual who does not provide evidence of insurance for themselves and any dependents shall have an amount withheld from their taxes equal to the annual cost of providing minimum required coverage provided by their county’s purchasing pool. The Franchise Tax Board shall transmit those sums to the respective purchasing pool on behalf of that taxpayer and their dependents.

Funding:

· The current gross premiums tax, currently paid by all insurance companies, shall be applied to all health plans regulated by the Department of Managed Health Care, creating a health access fee that will be deposited into a dedicated fund for use as matching funds for government sponsored health care only. An equivalent tax would be levied on those who administer healthcare programs for large, self-insured businesses.
· The deductibility of health insurance premium costs from state income taxes will be capped at a level that reflects the essential benefits package provided through the purchasing pools.
· The special funds shall first be used as matching payments for children enrolled under this bill, then parents of children enrolled in the Healthy Families Program, and then remaining funds shall be available for subsidies allowed in the Employee Partnership Program.

CAL-HEALTH ACT

Streamlined Enrollment into Public Healthcare Programs:
· The Department of Health Services shall establish an enrollment and retention program known as Cal Health. This program shall be a single point of entry for all health care programs offered by state and local government agencies.
· The department shall use to the maximum extent possible an electronic enrollment process such as the Health-E-App and may contract for private technology, enrollment and retention services.
· The department may use any state data bases to identify and locate individuals that may be eligible, but not enrolled in health care programs. This data base may be integrated with other government data bases to advance the purpose of expanding enrollment.

PATIENT SAFETY & INFORMATION TECHNOLOGY ACT

Electronic Medical Records:
· Hospitals, insurers, and health plans shall have electronic medical records systems in place no later than 2010.
· Medical providers shall have EMR systems in place no later than 2012.

Standards and Confidentiality:

· The Department of Managed Health Care will develop standards, no later than 2007, in order to ensure uniformity of the interoperability, Internet access, content and design of electronic medical records.
· Patients shall not at any time be denied access to their individual record by any hospital, insurer, health plan, or medical provider.
· System must conform to federal and state guidelines for confidentiality.

Funding:

· The California Patient Safety and Information Technology Infrastructure fund is hereby established for the purpose of providing low-interest loans, interest rate assistance and credit enhancements to hospitals, insurers, health plans, and medical providers complying with the requirement to develop electronic medical records.
· Providers who fully implement electronic medical records shall be eligible for a yet to be determined percent increase in Medi-Cal provider rates.

CENTER FOR QUALITY MEDICINE ACT

Center for Quality Medicine: 

· The Department of Managed Health Care shall contract with an academic institution or public policy research institution for the establishment of a Center for Quality Medicine.
· The Center for Quality Medicine shall include a board of directors to oversee the Center and advance its mission.
· The Center for Quality Medicine will conduct periodic research regarding the medical treatment data. The research shall include, but not be limited to, development of evidence based guidelines, recommendations for benefit design, evaluation of cost effectiveness for new technologies and pharmaceuticals, quality measurements by providers and health plans and standardize quality reporting. The Center shall widely disseminate its findings, including a database of quality measurements.
· The Department of Managed Health Care shall utilize the Center for Quality Medicine’s findings in regulating health care providers and health plans.

Funding:

· Funding for the Center for Quality Medicine shall be $25 million annually, taken from the Gross Premiums taxes paid by health insurance companies and health plans.

ADVANCE DIRECTIVES & TERMINAL ILLNESS EDUCATION

Advanced Health Care Directives:

· The Department of Health Services shall develop and Department of Motor Vehicles shall include information about end of life care, decisions relating to terminal illness, and advanced health care directives as part of its regular vehicle registration mailings.
· The Department shall also display information regarding advanced health care directives at Department field office. The information will also be available on the web.
· The State Registry of Advanced Health Care Directives shall be linked with the electronic medical records systems of hospitals and medical providers.

MEDICAL PRESCRIPTION DRUG CONSUMER PROTECTION ACT

Use of Generic Prescription Drugs:

· Any drug other than a generic drug shall not be included on the Medi-Cal formulary unless it can be demonstrated that the drug will lead to patient outcomes that are better than the outcomes achieved with generic drugs for the same condition. Findings by the Center for Quality Medicine shall be presumed to be correct in making formulary decisions.
· Any drug that is not included on the Medi-Cal formulary may be obtained through the TAR process.
· Guidelines for the TAR process shall be developed by the Center for Quality Based Medicine.

SEISMIC RETROFIT

Retrofit Requirements:

· The Seismic Retrofit requirements which hospitals are required to meet by 2008 and 2013 shall be delayed until 2020.
· This measure shall be double joined to the Patient Safety and Information Technology Act.
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