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PROPOSED AGENT/BROKER REGULATION PROCESS GOING FORWARD

Last month the California Department of Insurance (CDI) issued its Proposed California Regulations Regarding Undisclosed Agent/Broker Commissions.  That publication triggered various timelines for public review and response, most importantly a December 21, 2004 deadline for submission of written comments and a January 6, 2004 public hearing date.  

Most observers – including CDI lawyers involved in the regulations willing to speak off the record – agree that the proposed regulations suffer from various technical and legal flaws.  In that light, the department plans next week to issue a set of “talking points” to describe additional regulations it intends to pursue beyond the first regulatory draft.  Normal regulatory practice indicates that an agency, when revising or extending a regulatory proposal, would withdraw any prior proposal and reissue a new, comprehensive set of proposed regulations.  One downside to republication, however, is that the public hearing process and all related deadlines begin again.  

Some lawyers involved in talks with the department on these regulations had speculated that the department would indeed set a new public comment and hearing schedule.  The latest word from the CDI is full speed ahead; the public comment period will still close on December 21st and the department hearing will proceed as scheduled on January 6th.  

ELEVENTH CIRCUIT TAKES EXPANSIVE VIEW OF INSURER ANTI-TRUST EXEMPTION

The federal McCarran-Ferguson Act provides an exemption from federal anti-trust law for any activity that is part of the “business of insurance.”  Over the years a significant body of case law has developed to define the scope of the exemption.  As a general rule, it applies to any insurer activity that impacts directly on the policyholder-insurer relationship and is subject to state regulation.

Gilcrest v. State Farm Mutual provides the latest guidance on this subject.  The Gilcrest plaintiffs alleged that numerous insurers had violated federal anti-trust law by agreeing to specify inferior parts for repair.  In response insurers, while denying the factual allegations, argued that the alleged acts fell under the McCarran-Ferguson exemption.  The trial court had sided with the plaintiffs and would have allowed the complaint to proceed to trial.

Last week, the 11th Circuit reversed the trial court and found that McCarran-Ferguson did bar the action.  The appellate court reasoned that the acts at issue touch on ratemaking and the contractual relationship between insurer and insured, placing the subject within the ambit of the business of insurance.  As state regulation did cover these practices, the federal anti-trust exemption did apply.  

Homeowner’s Insurance Legislation

The third excerpt from the Norwood & Mattoch Year-End Legislative Report deals with homeowner’s insurance.
The San Diego wildfires that burned during October 2004, sparked a blaze of legislative proposals on homeowners insurance.  As was the case with the Oakland wildfires more than a decade earlier, homeowners affected expressed confusion and frustration regarding the appropriate amount of coverage, differences in types of coverage, and the phenomenon of underinsurance.  In response, various legislators introduced a number of proposals intended both to resolve the confusion and to avoid similar problems in the future.

Insurance Commissioner John Garamendi took center stage in this process, sponsoring a package of measures labeled the “Homeowner’s Bill of Rights.”  Included were proposals to prohibit the use of credit information in the underwriting process, require additional disclosures on policies, and ban the cancellation of policies following a government-declared natural disaster.  

Strong industry opposition – as well as practical defects – moved the department off most of its original proposals.  By the end of the session, insurance industry representatives either negotiated compromises acceptable to most insurance companies and broker/agents or defeated the contentious bills in committee.  

AB 2199 (Kehoe) offers a typical example of a CDI-sponsored bill where the department was willing to compromise.  As negotiated, AB 2199 defines the measure of indemnity and places specified conditions on insurers in circumstances related to fire insurance.  Specifically, the bill: 

1 Requires payment of replacement cost to be the amount that it would cost the insured to repair, rebuild, or replace the property lost or damaged;

2 Specifies that if a policy requires the insured to repair, rebuild or replace the damaged property in order to collect the full replacement cost, the insurer must pay the actual cash value (ACV) of the damaged property until such time as the damaged property is repaired, rebuilt or replaced;

3 Requires that once a property is repaired, rebuilt, or replaced the insurer shall pay the difference between the ACV payment made and the full replacement cost reasonably paid to replace the damaged property, up to the policy limits;

4 Provides that from the date the ACV payment is made, no time limit of less than 12 months shall be placed on an insured in order to collect the full replacement cost of the loss.  Allows for additional extensions of six months for good cause;  

5 Specifies that in the event of a total loss relating to a government declared “state of emergency,” no time limit of less than 24 months shall be placed on the insured in order to collect the full replacement cost of the loss.  Provides that insurers are not prohibited from allowing the insured additional time to collect the full replacement cost;  

6 Declares that in a total loss of the insured’s structure, no policy issued in California may contain a provision that limits or denies payment of the replacement cost if the insured decides to rebuild or replace the property at a location other than the original insured premises.  Provides that the measure of indemnity shall be based upon the replacement cost of the insured property and shall not be based upon the cost to repair, rebuild or replace at a location other than the insured premises.  

Votes: Assembly 78-0, Senate 33-0

Status: Signed by the Governor. Chapter 311, 2004.

AB 2962 (Pavley), another CDI-sponsored bill, also changed dramatically during the legislative process in response to insurer concerns.  

In its final form, AB 2962: 

1 Requires an insurer, when there has been a total loss to the primary insured structure under a residential policy and reconstruction has not been completed by the time of policy renewal,  before or upon renewal to adjust the limits and coverages, write an additional policy, or attach an endorsement that reflects the change in the insured's exposure to loss.  Prior to adjusting the limits and coverages, insurers would be required to consult with the insured as to what limits and coverages might or might not be needed;

2 Requires an insurer to adjust the premium to reflect any changes in coverage to an existing homeowner’s insurance policy covering a residence that has been a total loss;  

3 Prohibits an insurer from canceling coverage while the structure is being rebuilt, except under certain circumstances;  

4 Prohibits an insurer from canceling a policy solely on the basis that the structure is in damaged condition as a result of a total loss; and

5 Requires an insurer to offer to renew a policy at least once if the total loss to the structure was caused by a disaster and not the negligence of the insured. 

Votes: Assembly 76-0, Senate 24-12

Status: Signed by the Governor. Chapter 605, 2004. 

SB 64 (Speier) initially proposed a “take-all-comers” requirement for insurers offering homeowners insurance coverage.  This version failed passage in the Assembly Insurance Committee in June 2003.  

One year later, Senator Speier amended the bill to establish a mediation process for claims disputes arising out of the San Diego wildfires.  Patterned after a mediation program established in 1995 following the Northridge earthquake, the SB 64 program is intended to resolve coverage and other policy disputes without litigation.  

SB 64 was passed as an urgency measure and was signed by the Governor on August 30, 2004.

Votes: Assembly 70-0, Senate 31-3

Status:  Signed by the Governor. Chapter 357, 2004.

SB 1474 (Escutia) would have prohibited insurers from refusing to issue or renew a homeowners' policy so long as the insured had no more than two claims in the preceding three year period.  The measure also specified that the following claims shall not be considered in an adverse action: a) claims resulting from a loss due to natural causes; b) claims that are filed but are not paid or payable under the policy;  c) claims resulting from fire losses in which the property of the applicant or insured was not the inception point of the fire; and, d) claims for which the exposure to loss has been mitigated through the removal of the hazard, the repair of the damage or defect, or other changes to the property or loss causing condition that eliminates the exposure that caused the loss.  

With this legislation, the CDI chose not to negotiate a compromise.  Going forward in the face of strong opposition from the insurance industry, the sponsors failed to win the votes necessary to pass out of the Assembly Insurance Committee.  In defeat, Senator Escutia and Commissioner Garamendi vowed to place identical language into another vehicle already on the Assembly Floor, but no such move ultimately occurred.

SB 1855 (Alpert), as was the case with AB 2962 as described above, amounted to a “work in progress” throughout the legislative session.  The CDI, sponsor of the bill, hosted several meetings with industry representatives that produced a compromise. 

In its final form, SB 1855 adds an additional disclosure to the California Residential Property Insurance Disclosure Act (a.k.a. the Petris Act).  This new disclosure would appear on the Declarations Page of a  homeowners’ insurance policy and state that the cost to rebuild a home may differ from the homeowner’s policy limits.  The bill also requires insurers to distribute a new California Residential Insurance Bill of Rights to consumers every other year that outlines consumer and insurer rights and responsibilities.  SB 1855 also alters the definitions of various types of homeowners insurance coverages provided in the annual disclosure to policyholders. 

Votes: Assembly 77-0, Senate 27-0

Status: Signed by the Governor.  Chapter 385, 2004.
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