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STATE FUND WINNING STREAK ENDS
The State Compensation Insurance Fund (SCIF) saw its recent run of legal wins over the California Department of Insurance (CDI) come to an end this week when a San Francisco Superior Court Judge ruled that risk-based capital (RBC) requirements apply to the Fund.  AB 1985 (Calderon), which the Legislature passed in 2002, recast the RBC rules under which insurers operate.  The Fund had argued that it fell outside the RBC statute because the law does not explicitly apply to SCIF but rather to insurers generally.  This question came before the judge as part of the larger legal battle between CDI and SCIF over the reach of the Department’s regulatory powers into the Fund.  The judge only announced his decision; expect a written opinion outlining the legal logic behind this ruling sometime in early January.  SCIF lawyers indicate that an appeal is likely.  

This ruling represents not an end but rather a beginning in the SCIF-CDI lawsuit.  The judge had previously bifurcated the trial on the RBC question.  Phase 1 dealt with the basic question of whether RBC applied.  With that issue now settled, the judge will commence phase 2 of the trial and hear arguments as to how much regulatory authority the RBC statutes give the department with respect to the Fund.
OUTSOURCING/PRIVACY AND WORKERS’ COMPENSATION
The fifth and final excerpt from the Norwood & Mattoch Year-End Legislative Report deals with outsourcing/privacy issues and workers’ compensation reform.  

Outsourcing/Privacy Legislation
Early in the 2004 session most political observers expected “outsourcing” to emerge as a prominent legislative issue in the recent manner of privacy legislation.  Legislators did rush to introduce a series of bills that would have barred or severely restricted the practice.  Media reports and political grandstanding followed.  But the political momentum did not build into a significant force, most likely because Governor Schwarzenegger indicated that he would veto any extreme or anti-competitive measures.  Business, with the governor as a backstop, did not feel the same need to cut deals on outsourcing as it had during the privacy wars.  With business adopting a veto strategy, bills moved essentially on party-line votes. 

AB 1829 (Liu) prohibits any state agency from using state funds to contract for services with a third party contractor unless it can verify that the work will be performed in the United States.  This bill represented the extreme anti-outsourcing position.

Business tried but failed – despite a full-court press – to defeat AB 1829 in the Legislature.  Forced into a veto strategy, opponents found a more receptive audience in the corner office.  Governor Schwarzenegger agreed with the business critique of AB 1829.  In his veto message, he cited a recent study that the Public Policy Institute of California conducted that found that restrictions on state contracts would prompt other states to adopt similar restrictions on California firms.  The Governor argued that California firms would lose business and California residents would pay higher costs for services.

Votes: Assembly 46-33, Senate 21-14

Status: Vetoed by Governor Schwarzenegger on September 29, 2004. 

AB 2715 (Reyes) sought to put consumers on notice when dealing with customer sales call centers.  It would have required businesses in California that contract with a customer call center or customer-service telephone bank to include a contract provision requiring any operator to disclose his location if the consumer requests. 

Governor Schwarzenegger vetoed AB 2715, declaring that it would not yield any benefit to California consumers.

Votes: Assembly 47-30, Senate 21-12

Status: Vetoed by Governor Schwarzenegger on September 29, 2004. 

SB 888 (Dunn) would have prohibited any work involving information deemed essential to homeland security from being carried out at a site outside of the United States.  The bill defined "information essential to homeland security" as either information necessary to enhance the capability of state and local jurisdictions to prepare for and respond to terrorist acts or information relating to physical and information infrastructures. 

SB 888 exempts from its prohibition the manufacture of parts or materials that are necessary to perform work involving information that is essential to homeland security. The measure requires the Office of Homeland Security to adopt regulations for implementation.

Votes: Assembly 42-35, Senate 24-13

Status: Vetoed by Governor Schwarzenegger on September 29, 2004.

SB 1451 (Figueroa) would have made California companies strictly liable for any violations of California privacy law committed by any vendor providing contracted-for services.

SB 1451 applied the strict-liability standard to a number of California statutes that prohibit individuals and entities from sharing or otherwise disclosing consumer information.  The measure authorized any California resident to bring an action in California court for civil damages based on allegations that a company violated its provisions, regardless of whether the alleged violations occurred in or out of state.  

Governor Schwarzenegger vetoed SB 1451, expressing concern that drafting ambiguities could be interpreted as in conflict with the California Financial Information Privacy Act.  In his veto message, Governor Schwarzenegger indicated a willingness to work with Senator Figueroa to craft a similar measure during 2005. 

Votes: Assembly 61-13, Senate 25-10

Status: Vetoed by Governor Schwarzenegger on September 29, 2004.

SB 1492 (Dunn) would have prohibited a health care business from transmitting identifiable patient information to sites outside the United States unless it first satisfied certain notification and authorization requirements.  The bill also required any person or entity that has contracted or subcontracted with a health care business to receive any patient information to disclose to the business if any information will be transferred outside the United States.  

Governor Schwarzenegger again exercised his veto power, concluding that the bill was unnecessary given the protections already provided through the California Medical Information Act and the federal Health Insurance Portability Accountability Act (HIPPA). 

Votes: Assembly 43-35, Senate 22-13

Status: Vetoed by Governor Schwarzenegger on September 29, 2004.

Workers’ Compensation Legislation
The idea that “workers’ compensation must be reformed” has been at the center of the political debate in California for the last four years.  During his first term, Governor Gray Davis vetoed three different pieces of reform legislation before ultimately signing AB 749 (Calderon) in 2002.  While AB 749 delivered significant benefit increases to injured workers, it fell short on delivering cost savings.  Employers, now further stressed with higher benefit payments, continued to press for systemic changes.  Democrats in the legislature responded during 2003 with a series of hearings that ultimately produced AB 227 (Vargas) and SB 228 (Alarcon), which brought moderate but real reforms.  

Governor Davis signed both AB 227 and SB 228, but the ink on his signatures was barely dry before recall mania took hold.  Candidate Schwarzenegger described AB 227 and SB 228 as inadequate and pledged to deliver true reform for business.  Once in office, Schwarzenegger immediately convened a special session of the legislature to address workers’ compensation and set up a separate initiative effort to develop a sweeping reform proposal for the 2004 ballot.   Schwarzenegger acted out a good-cop, bad-cop routine in which he played both roles.  He’d negotiate with the legislature on comp, but if it didn’t produce something to his liking he’d force an initiative through the process.  In the end, both the legislature and the governor chose compromise, and a second reform package – SB 899 (Poochigian) – became law in less than one year.  

The enactment of SB 899 should quiet the comp debate, at least for a while.  But recent history suggests that unless real and significant savings materialize – and the current rating bureau calculations of the reforms put that in serious question – workers’ compensation could quickly reemerge as the central legislative issue.  Expect more proposals to regulate insurance rates and cap agent commissions and broker fees.  The industry dodged a bullet last year by limiting the SB 899 provisions in this area to a study of whether insurers are adequately passing savings from AB 227, SB 288 and SB 899 through to employers.  That study will be released no later than January 1, 2006. 

A number of interested parties, particularly self-insurers, hope to establish a two-year moratorium on workers’ compensation legislation. While many in the industry, administration and legislature may be weary of workers’ compensation, there are many issues open for discussion, debate, and action - both legislative and legal – that may make such a moratorium both untenable and unwise.

Several important issues remain: the long-overdue clean-up legislation to AB 227, SB 228 and SB 899; the adequacy of inpatient fee schedules, outpatient fee schedules and pharmacy fee schedules; drafting of regulations relating to medial networks, permanent disability, independent medical review and audits; another look at rate regulation in the form of a “rate band” or reinstatement of the minimum rate law; and, a number of possible legal challenges. 

SB 574 (Alpert) raised an esoteric but significant issue affecting both employers and the California Insurance Guarantee Association (CIGA).  The bill dealt with the plight of 67 school districts that shut down self-insurance operations between 1995-1998.  Recall that workers compensation rates in the private market had declined significantly during that period, making insurance a more attractive financial option for many self insureds.  In an effort to save money, these districts chose to migrate back into the insurance marketplace and purchased loss-portfolio transfer policies from Fremont Insurance to cover ongoing self-insured obligations.  Fremont went insolvent in 2003, and approximately $8 million in liability remains from the districts’ self-insurance operations.

As originally drafted, SB 574 would have required CIGA to assume liability for the district’s self-insured claims.  CIGA resisted, citing Labor Code sections in force during the 1990s that barred any public employer from purchasing loss-portfolio policies.  Just as important, the CIGA statute specified that it would cover loss-portfolio liabilities only for private employers.  Upon learning this information, Senator Alpert amended her bill to require the CDI to lend the districts $8 million from the Fremont estate that the department controls.  This loan would have allowed the districts to cover ongoing self-insured liabilities without reaching into operating funds.  This modified proposal would have also given the districts a priority position for any funds recovered from the Fremont General Corporation, parent of Fremont Insurance, in pending litigation that the state has filed.  Ultimately, given technical opposition from the department, Senator Alpert abandoned this effort.

AB 2147 (Kehoe) requires insurers under a wrap-up insurance policy to report workers’ compensation losses and payroll information for each contractor and subcontractor to its rating organization on a timely basis and in accordance with the uniform statistical plan. It requires insurers, within 10 days, upon request, to provide to each contractor and subcontractor copies of or access to the report covering workers’ compensation losses and payroll information for that contractor or subcontractor participating in the wrap up insurance program.
Votes: Assembly 79-0, Senate 33-1

Status: Signed by the Governor.  Chapter 777, 2004.

AB 2866 (Frommer) requires the CDI to post on its website information relating to any person convicted of a violation of any insurance fraud provisions involving workers’ compensation insurance, services, or benefits. 

Votes: Assembly 70-5, Senate 35-0

Status: Signed by the Governor.  Chapter 281, 2004.

ABX4 13 (Firebaugh) adds any city attorney whose duties include criminal prosecutions and any law enforcement agency investigating workers’ compensation fraud to the list of authorized governmental agencies to which an insurer must release information relating to insurance fraud.  

Votes: Assembly 72-0, Senate 38-0

Status: Signed by the Governor.  Chapter 1, 2004.

SB 1344 (Margett) includes the Department of Corrections among the agencies authorized to request and receive information regarding workers’ compensation fraud.  

Votes: Assembly 74-2, Senate 38-0

Status:  Signed by the Governor. Chapter 490, 2004. 

SBX4 2 (Speier) enacts a number of provisions relating to the payment of workers' compensation benefits and penalties for workers' compensation fraud.


Specifically, this bill:

1 Prohibits an individual from making or causing to be made certain false or fraudulent statements regarding workers' compensation claims and provides for penalties and restitution for violations;  

2 Provides that an insurer or self-insured employer may provide a notice to an injured worker on or with a check for temporary disability benefits warning of penalties for workers' compensation fraud;

3 Makes it a crime for any person liable for benefits to fail to secure the payment of workers’ compensation  if that person knew or should have known of the obligation to do so;

4 Provides that the Director of the Department of Industrial Relations may, at any time, require an employer to furnish a written statement showing the name of his or her insurer or the manner in which the employer has complied with the requirements to provide coverage for workers' compensation;

5 Makes it a crime to aid, abet, solicit, or conspire with any person to knowingly submit false insurance claims; 

6 Provides for a statute of limitations of one year after commission for misdemeanors during which a prosecution must be commenced and specifies crimes in which that time limit commences upon the discovery of an offense rather than the date of the offense itself.

Votes:
Assembly 78-0, Senate 32-0

Status:
Signed by Governor Schwarzenegger.  Chapter 2, Fourth Extraordinary Session, 2004.

SBX4 11 (Poochigian) proposed numerous improvements to the regulations governing any group of private employers formed for the purpose of self-insuring the workers' compensation obligations of the group members.

Specifically, the measure:

1 Requires employers seeking or possessing authority to operate as a self-insured group to obtain a certificate of self-insurance from the Director of the Department of Industrial Relations (DIR).  Groups seeking a certificate would need to meet specified criteria, including: certified independently audited financials for as many members as necessary to demonstrate a minimum consolidated net worth of $5 million and minimum net income of $500,000; be engaged in a common trade or business; post an appropriate security deposit; and, provide proof of the applicant group's injury and illness prevention program.

2 Requires a group to demonstrate annually to the director that it has a positive net worth based on audited financial statements.  In these calculations, a qualified actuary would need to project future claims liabilities.  The director may take any reasonable and necessary steps if a group fails to maintain a positive net worth.  

3 Requires a group to maintain an appropriate excess workers’ compensation insurance policy or a reinsurance contract.

4 Requires a group to provide specified reports and audits to the director.

5 Authorizes a group to admit new members that meet the underwriting and financial requirements of the group, and only after submission of an application to DIR within 10 days of the effective date of coverage. 

6 Provides a notice process for members who may be involuntarily canceled or terminated from membership along with a requirement that a group remain responsible for any claims incurred during the period of membership.

7 Requires any group member leaving a group for any reason to secure workers' compensation coverage within 45 days after the notice of cancellation or termination. 

8 Establishes a Self-Insured Groups' Security Fund for specified purposes related to the payment of the workers' compensation obligations of private self-insured groups.  This fund would begin providing coverage on or before July 1, 2007, upon the approval of the director that the fund meets specified criteria. 

SBX4 11 died literally in the last moments of the 2004 session.  The Assembly passed SBX4 11 just after midnight on August 28, the last day of session, by an impressive 61-0 vote.  The bill then returned to the Senate for a concurrence vote on Assembly amendments.  A majority of Senators favored the bill; just 10 days earlier the Senate had approved SBX4 11 by a 26-5 margin.  Senator Richard Alarcon, Chairman of the Senate Labor and Industrial Relations Committee, requested that the bill be referred back to his committee for a review of the Assembly amendments.  An off-the-floor committee hearing followed, running from approximately 1:00 – 2:00 a.m. in the Senate President Pro Tempore’s conference room located just off the Senate Floor.  With the roll call still open in the committee – a referral from committee back to the floor required 5 votes, and the roll stood at 4-1 -- Senate President Pro Tempore John Burton shut down the Senate.

The defeat of SBX4 11 should not be seen as a rejection of the group self-insurer reforms it proposed.  Instead, as the timeline above suggests, some parliamentary and political games were afoot.  The bill returned to the Senate so late in the evening because it had been held hostage in the Assembly virtually the entire last day of the session.  This is a common practice during the final days of any session.  In this case, Democrats used the bill to leverage the Republicans, who most favored SBX4 11, for rule waivers on other legislation that Democrats particularly wanted.  Senator Alarcon requested the referral to his committee more to express his displeasure that Republicans had killed his proposals to regulate workers’ compensation insurance rates rather than to stop group self-insurer reform.  Expect another legislative effort in 2005 to pass these reforms.  

FAREWELL 2004
This edition marks the final This Week in Sacramento for 2004.  Publication will resume during the first full week of January, 2005 with our annual perspective issue.  Our appreciation goes out to all our clients and colleagues for their help during 2004.  Merry Christmas, Happy Holidays and best wishes for a successful new year.
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