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LEGISLATURE RECONVENES

The California Constitution requires that the California Legislature convene on the first Monday in December every even-numbered year.  This so-called “organizing meeting” allows new members to take the oath of office, schedules the election of house leaders, and begins bill introduction.  In point of fact the day runs on ceremony, most of the real political news having been made on election day the previous month.  

The 2004 organizing meeting for the 2005-06 legislative session occurred this week and some housekeeping matters do deserve a mention.  As anticipated, Don Perata won election as the Senate President Pro Tempore while in the Assembly Fabian Nunez retained his speakership.  With administrative power formally in hand, both Perata and Nunez announced some rumored changes in committee chairmanships.  

Senator Jackie Speier and Assemblyman Juan Vargas will continue to lead the insurance committees in each house.  Senator Richard Alarcon keeps his chairmanship of the Senate Labor and Industrial Relations Committee that, unlike in the Assembly, has jurisdiction over workers’ compensation separate from the insurance committee.  Continuity will not be found on the Judiciary Committee, however.  Senator Joe Dunn, familiar to many Norwood & Mattoch clients for his past role in construction-defect negotiations and as the author of the “sue your boss” law (Labor Code §2699), takes over the Senate Judiciary Committee.  In the Assembly, freshman Dave Jones starts near the top as chair of Assembly Judiciary.  While Dunn and Jones likely will bring a change in personal style, both comfortably fit into the pro-plaintiff mold of their predecessors. 

Approximately one hundred new bills have been introduced since Monday.  Insurers and producers should note SB 2 (Speier), which would make various changes to the law governing residential-property insurance with a particular emphasis on claims incident to a declared disaster.  Senator Speier has spent much of the interim attempting to mediate ongoing disputes on San Diego fire claims.  Norwood & Mattoch has dealt with her in this regard on behalf of several clients, and her interest can fairly be described as promoting non-litigious solutions and in avoiding future insurance-to-value problems.  One conclusion she has drawn from this experience, however, is that 12 months of alternative-living-expense coverage falls short of what consumers affected by a disaster require.  The first draft of SB 2 would require a minimum of 24 months of ALE coverage.  Expect lengthy negotiations with her staff on disaster coverage and underinsurance.  

The legislature will begin holding regular sessions on January 3, 2005.

EMPLOYERS WIN WCAB APPEAL

The Workers’ Compensation Appeals Board recently issued a potentially significant decision upholding a key provision of SB 899 (Poochigian), this year’s comprehensive workers’ compensation reform legislation.  Prior to SB 899, the law (Labor Code §5814) specified a penalty of 10% of the entire award whenever payment of compensation was unreasonably delayed or refused.  SB 899 changed that formula to 25% of the delayed payment or $10,000, whichever is lower.  The bill specified that this change would become operative on June 1, 2004.

In Myron Abney v. Aera Energy and Liberty Mutual Insurance Company, the WCAB concluded that any §5814 claim heard after June 1, 2004, even if it involved a delay on a benefit due before that date, would nonetheless be measured under the new law.  The applicant had argued that the old formula should be applied because the delay occurred prior to the effective date of new §5814.  

The effect of this ruling should not be over stated.  It applies only to those claims that allege a pre-June 1, 2004 delay, an ever dwindling number of possible applicants.  That said, the ruling does reflect the broader change in the balance of power at the WCAB.  Part of the design of SB 899 was to make the workers’ compensation system less litigious by denying applicants certain litigation advantages previously granted.  Senator Poochigian spoke of changing the culture in the system.  Because §5814 claims now offer far less of a payoff, expect fewer and fewer applicants to delay settling claims in pursuit of this penalty.  

PROPERTY INSURANCE/LIFE & HEALTH INSURANCE

The fourth excerpt from the Norwood & Mattoch Year-End Legislative Report deals with general property insurance as well as life and health insurance.    

Property Related Measures
AB 421 (Steinberg), as amended during 2004, would have prohibited insurance companies from discriminating in writing coverage for affordable-housing projects.  The legislation included an absolute ban on cancellation, non-renewal, or adding a premium surcharge to policies covering a housing development that will be occupied by low-income or disabled persons or tenants utilizing subsidized housing. 

Faced with insurer objections to these blanket restrictions, Assemblyman Steinberg scaled back his bill to require only that the Insurance Commissioner conduct a study to evaluate the market for property and liability insurance for corporations that provide low income rental housing.  

Votes: Assembly 46-31, Senate 21-14

Status: Signed by the Governor. Chapter 771, 2004.

AB 2598 (Steinberg) would have changed the processes and methods by which a homeowners association in a common-interest development could collect any delinquent assessments.  The bill proposed a functional prohibition against the use of non-judicial foreclosure as well as a redemption period and a homestead exemption.  SB 1682 (Ducheny) contained identical provisions.  Originally Assemblyman Steinberg deferred to Senator Ducheny as the lead on this issue, but after Senator Ducheny failed to submit final amendments to her bill in a timely manner the two decided to move the Steinberg bill out of the legislature instead.   

AB 2598 came in response to the so-called “Copper Cove” case in which a homeowner with a $120 delinquent assessment obligation lost the house – and significant equity – through a non-judicial foreclosure.  Opponents – title insurance companies, trustee associations, homeowner community associations – conceded that some protections were in order to prevent a repeat of Copper Cove, but argued that the Steinberg/Ducheny proposal offered a cure that was worse than the disease.

The argument against AB 2598 was a practical one.  The experience of common-interest developments indicates that a small but consistent percentage of the membership resists paying assessments.  Foreclosure, or more accurately the threat of foreclosure, prompts these residents to pay.  Remove the threat and delinquencies will not settle, meaning a homeowners association with delinquent members will be forced to charge its other members a higher fee to offset the loss in revenues.  

AB 2598 passed out of both houses of the legislature with strong margins (see below), in part because during the last days of session the sheer volume of bills stifles debate.  Opposition had keyed on the Ducheny bill and, when the proponents switched vehicles during the last week, many legislators committed to opposing the Ducheny bill failed to connect that position with the Steinberg legislation.  A strong lobbying effort in the Governor’s Office made a successful case for a veto, however. 

Votes: Assembly 69-7, Senate 33-1

Status: Vetoed by the Governor on September 30, 2004.  

SB 1315 (Ortiz) proposed a prior-approval requirement for insurers seeking to make a change to the standard fire form.  The legislation would have required insurers to file a copy of the amended form with the Insurance Commissioner, who would have the authority to disapprove the form under certain circumstances. 

SB 1315 failed in the Assembly Insurance Committee with a vote of 2-13.  Opponents argued successfully that the practical effect of the bill would be to limit consumer choice and delay the introduction of new products and policies to consumers.  The bill would also, paradoxically, have hindered competition among carriers; to avoid CDI regulation of forms, insurers would tend simply to use the standard form and forego any product innovation.  

SB 1323 (Ortiz) represented yet another attempt to regulate and restrict the use of consumers’ credit information and claims history in homeowners insurance underwriting.  As first proposed, SB 1323 would have prohibited insurers from refusing to issue or renew homeowners' insurance unless the insured has more than two claims in two years.  This first draft would also have prohibited credit scoring for underwriting or rating homeowners' insurance and barred insurers from reporting inquiries about coverage to industry databases, such as C.L.U.E. and A+.   

Insurers and agent and broker groups, joined by industry database companies, opposed the absolute ban on the use of consumers’ credit information.  These opponents instead recommended implementation of the National Conference of Insurance Legislators (NCOIL) Model Act to regulate the use of credit information.  

The author agreed to amend her bill to reflect the NCOIL provisions only and the industry in turn agreed to remove its opposition.  Despite this apparent compromise, Senator Ortiz ultimately chose to abandon this effort.  

SB 1564 (Escutia), another CDI-sponsored bill, proposed to prohibit an insurer from canceling or non-renewing homeowners’ policies on the basis of claims caused by natural causes or weather-related events where the loss is not the result of policy-holder negligence.  A similar restriction would also have applied to fire-loss claims where the insured property was not the inception point of the fire.    

Insurance industry representatives opposed SB 1564, arguing that its provisions would restrict the capacity in the homeowner’s insurance marketplace and increase the cost of coverage for all policyholders.   The bill cleared the Senate but it bogged down on the Assembly Floor.  The author ultimately decided not to put the bill up for a floor vote.

Life & Health Insurance Legislation 

SB 494 (Escutia) took on a particular and a particularly thorny aspect of medical reimbursement rates.  Consider the following scenario: A medical provider treats a Medi-Cal recipient for injuries caused by a third party.  Medi-Cal pays the provider at its fee schedule and then files a subrogation claim against the third-party’s insurer.  That insurer normally pays at a higher reimbursement rate than Medi-Cal.  Current law, as articulated in Olszewski v. Scripps Health (2003) 30 Cal. 4th 798, limited the provider to the Medi-Cal rate.  SB 494 proposed to allow a provider in these circumstances to file a lien claim under Welfare and Institutions Code Section 14124.791 for “all fees and services” against any personal injury recovery that the patient might ultimately obtain.

Lawyers and doctors wanted SB 494 for obvious reasons – they could get more money – and the proposal did hold an internal economic logic.  The third party, or more precisely the third-party’s insurer, gets to apply the Medi-Cal schedule and realize some cost savings simply because the accident victim happened to be a Medi-Cal recipient.  Theory aside, opponents argued that SB 494 would have the real-world effect of raising the cost of insurance.  

Although the legislation earned narrow margins for passage in the legislature, Governor Schwarzenegger vetoed this idea.  Applying lessons he learned through his efforts to reform 

workers’ compensation insurance, the Governor concluded that absent systemic reform SB 494 would hamper the automobile insurance market with the same payment abuses seen in workers’ compensation.  

Votes:
Assembly 41-33; Senate 21-13

Status:
Vetoed by the Governor on September 21, 2004.

AB 1868 (Vargas) would have required physical and vocational rehabilitation when authorized by the insured’s own physician.  The bill also would have authorized insurers to offer additional disability income benefits for assisted living not currently permitted by the California Department of Insurance. 

AB 1868 died in the Senate Insurance Committee in the face of strong opposition from the CDI along with labor groups and consumer attorneys.  

AB 2129 (Chavez) makes some technical changes to the provisions governing individual life insurance and individual annuity contracts sold to a senior citizen.  The bill changes two references from "insured" to "owner" in the provisions governing notice and the 30-day cancellation right.  These changes were in order because, although most references in the section are to the "owner" of the life insurance or annuity product, in two places the section refers instead to the "insured.”  This inconsistency, if enforced literally, would mean that the owner of a life or annuity policy could not also be the insured.

Votes: Assembly 80-0, Senate 38-0

Status: Signed by the Governor. Chapter 803, 2004.

AB 2289 (Chan) would have required a health-care service plan or a health insurer to report to its regulator specified information on costs paid for benefits by enrollees, subscribers and insureds. 

Governor Schwarzenegger exercised his veto authority, indicating in his veto message that his administration considered the mandate contained in AB 2289 unnecessary as the information required to be disclosed is already readily available to consumers and to the Department of Managed Health Care.

Votes:  Assembly 43-35, Senate 23-13

Status: Vetoed by the Governor on September 22, 2004. 

AB 2316 (Chan) creates a Life and Annuity Consumer Protection Program, which includes a fund exclusively dedicated to protecting consumers of life insurance and annuity products in the state. 

A one dollar levy on individual life insurance and annuity products worth $15,000 or more will fund the program.  Insurers shall collect this fee through a separate policy charge. 

The provisions of AB 2316 sunset on January 1, 2010.

Votes: Assembly 45-34, Senate 22-13.

Status:  Signed by the Governor. Chapter 835, 2004.

AB 2384 (Nakano) requires that any life and annuity contract form be filed with the CDI prior to being issued.  The bill also provides that any insurer that fails to pay under a disability insurance contract that contains a death benefit, accidental death insurance, and credit life insurance within 30 days of death shall also pay interest on the death proceeds left on deposit.  Life insurers already must pay interest after 30 days.   

Votes: Assembly 77-0, Senate 39-0

Status: Signed by the Governor. Chapter 601, 2004. 

SB 1158 (Scott) requires health care service plan contracts and health insurance policies that cover hospital, medical, or surgical expenses to cover one claim for hearing aids in a 36-month period, up to $1,000, for all enrollees, subscribers, or insureds under 18 years of age. 

Governor Schwarzenegger vetoed SB 1158 out of concern for the increased costs that the mandate would impose.   

Votes: Assembly 49-25, Senate 23-14

Status: Vetoed by the Governor on September 22, 2004. 

SB 1555 (Speier) would have mandated that any individual or group policy of health insurance that covers hospital, medical, or surgical expenses also cover maternity services.  This bill defines "maternity services" as prenatal care, ambulatory care maternity services, involuntary complications of pregnancy, neonatal care, and inpatient hospital maternity care, including labor and postpartum care.

SB 1555 represented the latest shot fired in the intramural war between HMOs and PPOs.  Current law requires HMOs, but not PPOs, to provide maternity benefits.  HMOs see this discrepancy as a competitive disadvantage.  The PPO lobby argued that individual insurance consumers, a group that PPOs serve in particular, should not be forced to bear the cost of this mandate.

The HMOs won the fight in the legislature, gathering a majority in the Assembly that surprised most observers, including the PPO lobby that had declared victory prematurely.  But the PPOs won the final argument, convincing Governor Schwarzenegger to veto the legislation.  His veto message echoed the PPO message that SB 1555 might force individual insurance consumers out of the health-insurance market.  The governor also criticized SB 1555 for failing to improve consumer choice, affordability or availability of coverage.

Votes: Assembly 45-29, Senate 23-13

Status: Vetoed by the Governor on September 30, 2004. 

SB 1872 (Denham) exempts the University of California system from provisions in current law that bar state departments and agencies from negotiating life insurance or disability insurance policies or requiring that insurance or annuity products be placed through a particular agent, broker or company.  

Votes: Assembly 77-0, Senate 38-0

Status: Signed by the Governor. Chapter 123, 2004.

SB 1633 (Figueroa) prohibits a business from gathering medical information directly from an individual for direct marketing purposes without first providing specific disclosures and obtaining consent.  The bill exempts businesses already subject to the Confidentiality of Medical Information Act, a group that includes insurance institutions, agents and support organizations.  

Votes: Assembly 64-14, Senate 25-10

Status: Signed by the Governor. Chapter 861, 2004.
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