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Broker Investigations Continue
The National Association of Insurance Commissioners (NAIC) announced that it has formed a task force to gather facts and coordinate the activities of state insurance commissioners investigating alleged broker wrongdoing.  Stories of broker malfeasance have been in the news, with allegations of criminal misconduct as well as violations of antitrust and state and federal insurance laws.  Commissioners from 13 member states-- California, Connecticut, Georgia, Illinois, Maine, Missouri, Montana, New Jersey, New York, Oregon, Pennsylvania, South Carolina and Texas-- will comprise the NAIC Executive Task Force, which will pursue a three-pronged action plan.
1. Greater Transparency on Broker Compensation: Develop a model act for brokers’ disclosure of compensation.

2. Full Inquiry and Coordination: Develop and coordinate implementation of a uniform inquiry “template” for each state to use to query its significant domestic insurers and top brokers.  Relying on market analysis tools, NAIC members will gather facts in a standardized fashion that can support analysis and policy development.  Proposals could emerge for a variety of regulatory intervention techniques ranging from insurer and broker interviews to targeted on-site examinations.

3. Fraud Reporting: As an immediate means to empower consumers, the NAIC will launch an online fraud reporting mechanism that will allow for the anonymous reporting of “tips” of unscrupulous business practices for investigation by the states.
“The idea that any insurance consumer, whether corporate or personal, was misled, defrauded, or abused simply reinforces the need for a strong system of coordinated state insurance regulation,” NAIC President and Pennsylvania Insurance Commissioner Diane Koken said.  “This Task Force and three-pronged approach is evidence of our commitment, and it’s just one step in an ongoing process to ensure a safer marketplace where consumers at all levels are protected.”
No Fee Increasing at California Department of Insurance

Officials from the California Department of Insurance (CDI) licensing, examinations, consumer and administrative offices briefed a cross section of insurance industry trades on the current financial condition of the CDI.  The two-hour presentation provided a detailed look at the Department’s present financial condition, the need to maintain prudent reserve, the budget impact of department proposals for fiscal year 2005-2006, and the outlook for future increases in fees and licenses.  Department staff also presented options for industry discussions regarding proposals to fund insurer examinations.
The insurance industry supports CDI operations through user fees; fee increases in excess of 10% require legislative approval.  Last year the Department increased all licenses and fees charged to agents, brokers and insurers by 10%.

As a result of an early loan repayment from the General Fund and unanticipated late filing fees by workers’ compensation insurers this year, the Department estimates that the license fund will finish the 2004-2005 fiscal year with a balance of $18 million.  The Department sees a need to maintain an approximate $9 million balance in the fund to account for cash flow problems that stem from uneven billing and reimbursement schedules.  Staff also projects that the Department will spend approximately $5 million in budget-change proposals to upgrade its electronic abilities and telephone system and information technology, as well as to meet increased overhead commitments.  This new overhead stems in large part from a jump in new producer license applications from the recent norm of 55,000 annually to 62,000 last year.   Looking forward, the Department does not anticipate any increases in license fees until at least 2007.  
Mercury Loses Another Round on Broker Case

Mercury Insurance Company brokers are de facto agents and not entitled to collect brokers’ fees according to a California Court of Appeal.  The court opined that Mercury brokers were functionally indistinguishable from agents in their relationship with the insurer.  To support its opinion, the court pointed out that Mercury brokers used the same application form, rating and underwriting guidelines supplied by Mercury, had virtually the same contract with Mercury -- which included binding authority and profit sharing agreements -- and that both appointed agents and brokers advised customers that they represented Mercury.
The decision was an appeal of a Business and Professions Code §17200 lawsuit against Mercury by attorney Robert Krumme. His claim alleged that Mercury violated Proposition 103 by not including fees charged by its brokers in the company’s insurance rate filings.  As a result, these fees had not been approved as required by Proposition 103.  
Election Outcome/Instant Analysis

In California, not much appears to have changed.  Both houses of the Legislature reconvene this December with identical partisan breakdowns; Democrats continue to hold a 25-15 majority in the Senate and a 48-32 advantage in the Assembly.  That shouldn’t come as much of a surprise in that the 2002 redistricting produced an incumbent-protection map.  Few if any legislative seats are truly competitive.  In the weeks and months leading up to the election Assembly Republicans had, nonetheless, suggested that the party might pick up some seats, the number most often quoted being “three to five.”  That boast no doubt represented a good deal of positive spin for fundraising purposes, but dashed expectations usually bring some negative consequences.  Both republican leaders are safe in their positions, but some grumbling among the members and in the donor community has already been heard.
Democrats take comfort in their successes, as is their due.  What those successes mean poses a separate and critical question.  John Burton, the outgoing Senate President Pro Tempore, drew from the results the lesson that “democrats have nothing to fear from Governor Schwarzenegger.”  Speaker Nunez took a similar tone, speaking about the public wanting legislative democrats to deal with the governor “as a peer.”  Schwarzenegger no doubt sees things differently.  He nearly ran the table on his initiative recommendations, with victories on his top priorities of defeating Propositions 68, 70 and 72.  Expect some hard political confrontations next spring when the two sides first engage on the budget, which still has a estimated structural deficit approaching $10 billion.   
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