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Every year about this time, Norwood & Mattoch publishes its Annual Legislative Report highlighting key bills addressed in the recently concluded legislative session.  This report includes a summary of all significant insurance measures passed by the California Legislature and signed by the Governor, complete with Assembly and Senate vote tallies and Chapter numbers.
Beginning with this edition of This Week In Sacramento and continuing over the next several weeks we will break down the annual report into key topics and publish it as our weekly report.  Thereafter, we will publish our annual perspective for 2005 that will set forth anticipated issues that will be addressed by the California Legislature during the coming year.

Automobile Insurance Legislation-

AB 3088 (Horton) creates a statutory exception to Insurance Code Section 1861.16(b) that  will allow separate insurers under common ownership to offer different good-driver discount rates provided that these insurers have separate management and operate independently.

AB 3088 (Horton) came in response to the Donabedian v. Mercury Insurance Company ruling.  In Donabedian, a California Court of Appeals ruled that a third-party cause of action exists to enforce the provisions of Proposition 103.   Prior to this holding, California courts had generally ruled that the Insurance Commissioner held exclusive jurisdiction to enforce the provisions of Proposition 103.  The California Supreme Court declined to consider an appeal.

Most analysts agree that the Donabedian private cause of action extends to allegations concerning an insurer’s rate or class plan even after the California Department of Insurance (CDI) has approved the plan.  Insurance representatives found of particular concern an eye-opening brief that the CDI filed in support of a third-party cause of action.  The CDI argued that its approval of a particular rate or class plan should not immunize an insurer from civil liability for any violations of law in that plan.  In its brief the department confessed to its own inadequacies, arguing that it requires the assistance of private attorneys to fulfill its statutory responsibilities because it lacks adequate resources to review effectively all the class plan applications that it receives.   The CDI position seems particularly astonishing given that it employs over 1,300 staff members with a budget of approximately $140 million. 

The Donabedian ruling highlighted a conflict between a regulatory interpretation that the CDI had adopted and a strict reading of Insurance Code Section 1861.16(b).  Left unresolved, that conflict would have adversely impacted the current operations of numerous insurance groups that own and operate competing insurance companies, the so-called “super-groups.”  

Section 1861.16(b) of the Insurance Code, enacted in 1988, requires an agent representing one or more insurers, having common ownership or operating in California under common management or control, to sell a good driver discount policy to a good driver from the insurer within common ownership, management, or control group, that offers the lowest rates for that coverage. 

The structure of insurance holding companies as well as the entire insurance market has evolved considerably since 1988.  Consolidation and merger have produced numerous insurance groups and insurance holding companies under common ownership or control.  These commonly-owned insurers nonetheless compete head-to-head for business and often employ entirely different delivery systems. In order to increase competition in the automobile insurance field, the CDI created what it termed the “super-group” exemption in Section 1861.16(b).  The exemption allows commonly owned insurers that are operated separately to maintain different rates for good-driver policies.  This exemption runs counter to the specific statutory language of section 1861.16(b). 

By its terms, the Donabedian holding exposed every super group operating under the CDI interpretation.   AB 3088 shuts off this exposure by codifying the super-group exemption.  The sponsors initially sought this legislative change in AB 2249 (Horton), which passed out of the Assembly with ease but ran up against parliamentary deadlines in the Senate Insurance Committee.  In order to avoid the committee deadlines, proponents were forced to find another bill to use as a vehicle.  AB 3088, already sitting on the Senate Floor, was amended to contain the language initially included in AB 2249 and then referred back to the Senate Insurance Committee for hearing.  These maneuvers satisfied the parliamentary requirements, and the various interested parties continued negotiations with the CDI and legislative staff.  Many conference calls and drafting sessions later, language emerged that was agreeable to all parties except the Foundation of Consumer and Taxpayer Rights.  That opposition failed to gain any legislative traction, however, as the legislation won approval first from the critical Senate Insurance Committee and subsequently from the entire Senate during the final two weeks of session.

Votes: Assembly 72-0, Senate 32-0

Status: Signed by the Governor. Chapter 787, 2004.

AB 1867 (Vargas) amends provisions in the Insurance Code that require an insurer to pay an annual assessment of $1 for each vehicle it insured.  The money collected from the assessment provides additional funding to the California Department of Insurance for activities related to automobile insurance.  Problem was that the CDI lacked the statutory authority to spend these moneys.  As a consequence, the CDI had to restrict grant applications.  

AB 1867 simply increases the CDI spending authority for local assistance to allow local district attorneys to access $5 million in assessment funds that are dedicated for investigating and prosecuting auto fraud locally. 

Votes: Assembly 78-1, Senate 34-0

Status: Signed by the Governor. Chapter 773, 2004. 

AB 1985 (Wolk) allows insurers to satisfy document retention requirements regarding the theft of an insured vehicle by maintaining an electronic version of the original claim form for a minimum of three years, in lieu of maintaining the actual original claim forms.

Votes: Assembly 78-0, Senate 33-0

Status: Signed by the Governor.  Chapter 93, 2004.

AB 2677 (Ridley-Thomas) requires automobile insurers or insurer groups licensed to sell personal automobile insurance in California to provide consumers with a cost estimate for its lowest priced automobile insurance policy at the limits the consumer has requested and are available to that consumer. 

Insurers are permitted to meet this requirement by either: (1) setting up a toll-free number in any geographical area where authorized that will provide a cost estimate or reference to an insurer representative or broker-agent as requested; or (2) maintaining an internet web site that provides online cost estimates or references to an insurer representative or broker-agent.

The author believes that AB 2677 will allow consumers to comparison shop for the personal automobile policy that suits them best.  Commissioner Garamendi also supported the bill, arguing that it makes insurance companies more accessible to consumers. 

Votes: Assembly 76-2, Senate 31-1

Status: Signed by the Governor.  Chapter 765, 2004.

AB 2709 (Levine) requires the Department of Motor Vehicles (DMV) to develop a method for law enforcement to verify proof of insurance electronically. An early version of this bill would have required all insurers to report insurance information to the DMV electronically; these provisions were also part of SB 1500 (Speier), described below.  

Votes: Assembly 79-0, Senate 37-2

Status: Signed by the Governor.  Chapter 948, 2004. 

AB 2904 (Benoit) follows-up on last year’s AB 984 (Vargas, Chapter 439, 2003) with a change in the definition of “manufacturer” for purposes of an express warranty.  (AB 984 defined vehicle service contracts and provided that contracts meeting the definition of service contract do not qualify as automobile insurance when certain conditions are met). 

Votes: Assembly 76-0, Senate 38-0

Status: Signed by the Governor. Chapter 85, 2004. 

SB 1500 (Speier) requires all insurers to report proof-of-insurance information electronically to the DMV by 2006.  The bill also directs the DMV to suspend a registration if insurance is fraudulent or cancelled and requires the CDI to report on the effectiveness of the low-cost auto insurance program. 

In the letter issued accompanying his signature, Governor Schwarzenegger requested further legislative action next year to ensure that the SB 1500 reporting program operates in the most cost effective and efficient manner possible.  The Governor asked that the Legislature properly appropriate the funds for the creation and operation of the program and grant him the authority to pursue private contracting if cost effective.

Votes: Assembly 78-0, Senate 25-6

Status: Signed by the Governor. Chapter 920, 2004. 
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