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In Moradi-Shalal v. Fireman’s Fund Ins. Companies (1988) 46 Cal.3d 287, 304 (Moradi-Shalal) the California Supreme
Court held that when the Legislature enacted the Unfair Insurance Practices Act (“UIPA” – also known as the Fair
Claims Regulations), it did not intend to create a private cause of action for commission of the various unfair practices
listed in Insurance Code section 790.03, subdivision (h). This case presented the question whether fraudulent conduct,
which also violates the insurance regulations, can give rise to a cause of action under the Unfair Competition Law
("UCL").
Yanting Zhang sued California Capital Insurance Company over a dispute following a fire at a commercial premises.
Besides standard causes of action for breach of contract and breach of the covenant of good faith and fair dealing,
Zhang alleged California Capital engaged in unfair advertising by promising to pay timely covered losses when it had
no intention of doing so. California Capital demurred to the cause of action on the basis that such a cause of action
was prohibited. The trial court agreed, and sustained a demurrer to that cause of action. The Court of Appeal reversed,
and ordered the demurrer overruled. The Court of Appeal noted that Unfair Competition Laws did not allow
monetary damages, but instead provided the remedy of restitution and/or injunctive relief for unfair competition,
which prohibits any unfair or fraudulent business practice. The Court of Appeal noted that the same actions which
might constitute a violation of the UIPA also could support a cause of action under the UCL. As such, the cause of
action was sufficiently stated to survive a demurrer.
California Capital appealed to the California Supreme Court, which initially accepted the case three and a half years
ago, and issued its ruling on August 2, 2013. The Supreme Court affirmed the ruling of the Court of Appeal, holding
that while a plaintiff may not use the UCL to “plead around” an absolute bar to relief, the UIPA does not immunize
insurers from UCL liability for conduct that violates other laws in addition to the UIPA.
The Court noted that in its prior decisions since Moradi-Shalal, it had confirmed that its decision was not meant to
impose sweeping limitations on private antitrust or unfair competition actions. Its decision in Moradi-Shalal left intact
not only administrative remedies, but also “traditional common law theories of private recovery against insurers,”
including “fraud, infliction of emotional distress and (as to the insured) either breach of contract or breach of the
implied covenant of good faith and fair dealing.” Thus, first party bad faith actions were unaffected by Moradi-Shalal.
This included claims under the UCL for actions based on fraud.
Here, Zhang’s UCL claim was premised on allegations of false advertising. She contended that California Capital
misleadingly advertised that it would timely pay the true value of covered claims. She asserted that its treatment of her
claim demonstrated it had no intention of honoring that promise. California Capital argued that any bad faith claim
might be turned into a false advertising suit, because all insurers at least impliedly promise to pay what they owe under
their policies. However, the Court held that as long as a UCL claim did not rest exclusively on UIPA violations, and
where, as here, the actions of the insurer violated both the UIPA and the other statutes and/or common law, a UCL
claim may be brought based on claims handling practices.
The Supreme Court went on to note that it felt that this was particularly reasonable, given the limited remedies
available under a UCL cause of action. No damages or attorneys’ fees may be recovered under a UCL claim. Instead,
remedies are limited to injunctive relief and restitution. In that regard, a UCL claim does not duplicate the contract
and tort causes of action involved in bad faith litigation, where damages are central. Finally, the Court noted that in
2004, voters in California further limited the scope of UCL claims with the passage of Proposition 64, which requires
private plaintiffs to demonstrate economic injury caused by the alleged unfair competition, and that such plaintiffs
may not represent the interest of others without meeting the requirements for a class action.
The Supreme Court agreed that Zhang's allegations stated a cause of action for violation of the UCL, and it affirmed
the Court of Appeal’s decision overruling California Capital’s demurrer.
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COMMENT
More than ever, carriers must be aware of the provisions of the UIPA claims regulations. Failing to do so and to act
appropriately not only exposes the carrier to bad faith claims, but now there is the potential for a plaintiff through a
UCL cause of action to admit evidence of the specific insurance regulations to get that information before a jury.
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President’s Message

CAIIA
I want to personally thank Kearson Strong of Malmgren &
Strong for all of the work she has done for the CAIIA over
the past many years. Kearson has resigned as the Vice
President of our Association, and is taking on new
responsibilities in a different capacity in the claims industry.
I know we will miss her at our up-coming meeting, and our
thoughts and prayers will be with her in her new endeavors.
This is my second to the last newsletter. Our yearly
convention is approaching fast. I hope to see all of the
members of the CAIIA at the Annual Meeting, our dinner
and installation of President Elect Tanya Gonder. You
W.L. (BILL) McKenzie
should all have received the CAIIA Registration Form. The
CAIIA President
Annual Fall Convention will be held at the CLAIREMONT
Hotel Club & Spa on the 17th & 18th of October 2013. That
will be my last official meeting as the President, and then after dinner I will have the honor
to give the oath and install Tanya Gonder as the next President of the CAIIA. As you can
expect, Tim Waters and Rick Kern will be presenting an excellent Educational Program for
the morning of the 18th, and we will then have our Business Meeting after lunch.
Sterrett Harper has already sent out an e-mail requesting volunteers to man the booth at
the CCNC. I will be up on Sunday night and will set up the booth, with the new Banners
for our Association. A great job was done by Kim Hickey in assisting the Immediate Past
President, Jeff Caulkins, in this daunting task. I am sure everyone will be thoroughly
pleased with the new banners.
As my term as the President of this great organization comes to a close, it never ceases to
amaze me how great this organization is because of the participation and hard work of the
membership.
The CAIIA offers educational programs for the benefit of the CAIIA members, insurance
and risk management personnel. We all know that education is important to our industry
and we only become better with the Continuing Education workshops. For those
members that need to fulfill the requirements of the Department of Insurance for
Continuing Education, the CCNC is a perfect opportunity for those members to pick up
the necessary hours. It is also a great time to meet other adjusters within the organization
and to meet claims personnel from the industry.
To quote a former President “Continued education takes an effort…
happen.”
I hope to see you all at the CCNC and at our Annual Convention.
W.L. (Bill) McKenzie
W.L. (BILL) MCKENZIE, RPA
President – CAIIA 2012-13

It doesn’t just
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News of and from Members
To all CAIIA Members:
We are looking for volunteers for our booth at the CCNC which will be held September 16 and 17th in Sacramento. As well as
volunteers to be at our booth during the conference, we are also looking for people who are available to assist with set up and
tear down.
Please contact:

Sterrett Harper
Harperclaimsservice@hotmail.com or 818-953-9200

THE "COMPLETED AND ACCEPTED" DOCTRINE
IS AFFIRMED AND APPLIES TO DESIGN PROFESSIONALS

Credit to MANNING & KASS, ELLROD, RAMIREZ, TRESTER LLP, Los Angeles, CA

On October 30, 2012, the Second Appellate District of our Court of Appeal handed down its opinion in the case of
Neiman v. Leo A. Daly Company (2012) Cal.App.4th 962 reconfirming the applicability of the “completed and accepted”
doctrine in construction related personal injury matters.
On August 30, 2008, Ellen Nieman fell down a set of stairs at the Main Stage Theater at Santa Monica College. She
allegedly suffered severe injuries and blamed her fall on the lack of contrast marking stripes on the steps.
By way of background, architect Leo A. Daly Company (“Daly”) contracted with Santa Monica Community College
District (the “District”) to design the Main Stage Theater. As part of its plans and specifications, contrast marking stripes
were to be placed on the stairs at issue. They were not.
The underlying project was completed in June of 2006. As part of accepting the completion of construction, the District
engaged in a walk-through of the project on June 15, 2006 and apparently no one noticed that the contrast marking
stripes had not been installed.
Nieman sued and eventually named Daly as a Doe Defendant. Daly filed a Motion for Summary Judgment which was
granted essentially based on the “Completed and Accepted” Doctrine. As the court stated: “Under this Doctrine, once a
contractor has completed its work and the owner has accepted it, the contractor is not liable to third parties injured as a
result of a patent defect in the contractor’s work.” (Italics in original.) Although the Doctrine has traditionally applied to
contractors, the Court specifically found that it was aware of no authority holding that the Doctrine did not apply
to architects and accordingly, applied the Doctrine to Daly. As part of its review, the Court considered California Building
Code which provides that stairs such as those at issue shall be provided with contrast marking strips.S, ELLROD,
801 South Figueroa Street, 15th Floor | Los Angeles, CA 90017
The Court concluded that the absence of these stripes was “obvious and apparent.” The Court concluded that the lack of
these stripes did constitute a defect and that this defect was patent as a matter of law. This case is important in that it
broadens the completed and accepted doctrine to apply to design professionals. It is of note that in the various
pleadings, there was extensive discussion of whether or not the defect was, in fact, patent or alternatively, latent. The
Court appears to have been swayed by the fact that in her First Amended Complaint, Nieman alleged that the District
had actual or constructive notice of the dangerous condition which certain supports Daly’s position and the Court’s
conclusion that the defect was patent.
The foregoing should be kept in mind when defending these types of claims and specifically with regard to
discovery. Discovery should be drafted to elicit allegations or testimony to the effect that constructive or actual notice
was present.
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I bought a Jaguar (but my wife bought a Prius).
“I wake up daily caught between the desire to save the world and savor the
world. Therein lays the problem.”
The decision to “be green” is not always the easiest decision to make
because it usually means a compromise or making an extra effort. In this
case, deciding between a exotic, sexy sports car versus a car, although it has
many outstanding features, that would never be called exotic, sexy nor
exciting is not an easy decision.
In the end I couldn’t pass up the exotic, sexy but “not green” choice. I do
struggle to rationalize the decision and the best so far is deciding that the household has an average mpg of 30 (42 mpg for Prius plus
18 mpg for the 1985 JAG (downhill with a stiff tailwind). Also, I intend to trade-in the exotic and sexy sports car for a “greener”
alternative in a year or so! In the meantime, I will savor my Jaguar while my wife is benefiting from her Prius with “green” features
like:
 Nominal carbon emissions
 A battery which may last a lifetime
And other outstanding features:
 A vehicle that should last a lifetime
 A vehicle that will drive for over 200,000 miles
 Brakes that will last over 100,000 miles
Of another note: a California metropolitan adjuster is looking into the possibility of a new office close to mass transit. Aside from
being ecologically sound it makes financial sense to ride mass transit when possible rather than a vehicle.
Your comments and your thoughts are encouraged at: steve.einhaus@gmail.com.
"One person can make a difference, and everyone should try."
John F. Kennedy

More News for CAIIA members:
CAIIA BOARD NOMINATIONS
The nominating committee has proposed the following members for election to the various positions for the Board of
Directors and Executive Board for 2013-2014.
President Tanya Gonder, Casualty Claims Consultants
Incoming President Kim Hickey, SGD, Inc.
Immediate Past Pres. Bill Mc Kenzie, Walsh Adjusting Co.
Vice President Tim Waters, CPCU, AIC, TPW Claims Services
Secretary/Treasurer Paul Camacho, RPA, ARM, Mission Adjusters
1-year Director (to take the place of Tim Waters) – Steve Weitzner, Buxbaum Loggia & Associates, Inc.
2-year Directors – Steve Einhaus, Einhaus Adjusting Services
Chris Harris, M3K Business Services, Inc.
Harry Kazakian, USA Express Claims Management & Investigative Services
Anyone wishing to nominate another member to any position must have that nomination to the executive office at
least 30 days before the election.
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Important Notice from the DOI:
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Insurer May Not Rely on Statutory Exclusions from Uninsured Motorist Coverage
Not Set Forth in the Policy
Credit to Haight, Brown & Bonesteel, Los Angeles, CA
In Progressive Choice v. Cal. State. Auto. Assn. Inter-Insurance Bureau (No. B242429, filed 8/12/13), a California
appeals court held that, where an insurer provides broader underinsured motorist coverage than required under the
law, the insurer may not rely on statutorily authorized restrictions on coverage that were not expressly incorporated into
the insurance policy.
The insured was injured while a passenger in a vehicle insured by Progressive, which had uninsured motorist coverage
limits of $100,000. He also had his own coverage with the Automobile Association (CSAA), with limits of $50,000. The
at-fault driver settled, exhausting his $25,000 liability limit, and the insured sought underinsured motorist benefits from
both Progressive and CSAA.
Progressive paid a further $62,500, and sought reimbursement from CSAA. The court ordered contribution on a prorata basis, entering judgment against CSAA for $20,833.33, reflecting proportionate shares based on the two insurers’
respective limits.
CSAA appealed, contending that it had no obligation to Progressive under Insurance Code section 11580.2(c)(2),
because Progressive had insured the vehicle, while CSAA did not. The code section authorizes an insurer issuing
uninsured motorist coverage to provide that: "The insurance coverage provided for in this section does not apply either
as primary or as excess coverage: . . . . (2) To bodily injury of the insured while in or upon or while entering into or
alighting from a motor vehicle other than the described motor vehicle if the owner thereof has insurance similar to that
provided in this section."
But the court found the statutory exclusion inapplicable, because it was not sufficiently set forth in the CSAA policy.
The authorized exclusion was not among the list of exclusions from uninsured motorist coverage, and CSAA had
pointed to its "other insurance" clause, which stated:
"With respect to bodily injury to an insured person occupying a motor vehicle not owned by you, the coverage under
this Part applies only as excess insurance over any similar insurance available to such insured person and covering
such automobile as primary insurance.... If there is other similar insurance on a loss covered by this Part, we will pay
our proportionate share as our limit of liability bears to the total limits of all applicable similar insurance. But, any
insurance for a vehicle you do not own is excess over any applicable similar insurance."
The court found that this did not sufficiently match the statutorily authorized exclusion, because it was actually an
excess/pro rata clause, and not an outright exclusion as set forth in the statute. And, having concluded that both
policies applied, the appeals court ruled that the pro-rata clause in Progressive’s policy, which was authorized under
Insurance Code section 11580.2(d), took precedence over the excess clause in the CSAA policy:
"Absent the statutory exclusion set forth in section 11580.2, subdivision (c)(2), both the CSAA and
Progressive policies are implicated. Although the CSAA policy’s 'Other Insurance' clause contains an
excess coverage provision, CSAA may not rely on that provision because the Progressive policy has a
pro-rata provision. As explained above, under section 11580.2, subdivision (d), the pro-rata provision in
the Progressive policy takes precedence over the excess coverage provision in the CSAA policy. Thus,
the UIM loss must be allocated on a pro-rata basis between Progressive and CSAA."
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OWNER AND LISTING AGENTS OWE DUTY TO VISITORS TO PROPERTY, INCLUDING REAL ESTATE AGENTS
Credit to MANNING & KASS, ELLROD, RAMIREZ, TRESTER LLP, Los Angeles, CA

The question of notice often comes up in premises liability cases, typically brought against the owner or operator of a
business. It also arises in landlord/tenant scenarios. In the recent case of Hall v. Rockcliff Realtors (2013) 215 Cal. App.
4th 1134, the First Appellate District held that as the agent of the property owner, a real estate agent owes a general
duty of care to all persons coming upon the property, as does the owner. Information about a property known by an
agent is imputed to the owner. They are "deemed to have notice of whatever either has notice of, and ought, in good
faith and the exercise of ordinary care and diligence, to communicate to the other." (Civ. Code § 2332).
Plaintiff, real estate agent, was showing property to a client when a hinge on a pull-down attic stairway broke, causing
her to fall to the ground. Relying on the few reported cases on this topic, Merrill v. Buck (1962) 58 Cal. 2d 252 and
Coughlin v. Harland L. Weaver, Inc. (1951) 103 Cal. App. 2d 602, the court held that a real estate agent has a duty to
notify visitors of marketed property of concealed dangerous conditions of which the agent has actual or constructive
knowledge. The owner and listing agents had reason to know of the dangerous condition of the ladder based on an
inspection report, which one of the agents admitted to looking at. Despite the fact that at least 100 persons had visited
the property prior to this incident without a problem, the court held a triable issue of fact existed as to whether the
listing agents knew or should have known of the concealed danger and pointed it out to those who came to the premises.
One further concern about this case is that it may expand the disclosure duties of an agent to disclose not only what they
actually know, but what they "constructively" know (i.e. information buried in an inspection report whether or not the
agent was cognizant of it.).

